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CONSTITUTION OF THE AMERICAN POLITICAL SCIENCE 
ASSOCIATION 


ARTICLE I. 


NAME. 


This Association shall be known as the American Political Science Association. 


ARTICLE II. 


OBJECT. 


The encouragement of the scientific study of Politics, Public Law, Administration 
and Diplomacy. 

The Association as such will not assume a partisan position upon any question of 
practical politics, nor commit its members to any position thereupon. 


ARTICLE III. 


MEMBERSHIP. 


Any person may become a member of this Association upon payment of Three 
Dollars, and after the first year may contimue such by paying an annual fee of Three 
Dollars. By a single payment of Fifty Dollars any person may become a life member, 
exempt from annual dues. 

Each member will be enu.tled to a copy of all the publications of the Association 
issued during his or her membership. 


ARTICLE IV. 


OFFICERS. 


The officers of this Association shall consist of a President, three Vice-Presidents, 
a Secretary and a Treasurer, who shall be elected annually, and of an Executive 
Council consisting ex-officio of the officers above mentioned and fifteen elected 
members, whose term of office shall be three years. These elected members shall be 
divided into three groups of five each, the term of membership of one of. such groups 
expiring each year. 

All officers shall be nominated by a Nomination Committee composed of five 
members appointed by the Executive Council, except that the officers for the first year 
shall be nominated by a committee of three to be appointed by the chairman of the . 
meeting at which this Constitution is adopted. 
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6 CONSTITUTION 


All officers shall be elected by a majority vote of the members of the Association 
present at the meeting at which the elections are had. 


ARTICLE V. 


Douties or OFFICERS. 


The President of the Association shall preside at all meetings of the Association 
and of the Executive Council, and shall perform such other duties as the Executive 
Council may assign to him. In his absence his duties shall devolve successively 
upon the Vice-Presidents in the order of their election, upon the Secretary and the 
Treasurer. 

The Secretary shall keep the records of the Association and perform such other 
duties as the Executive Council may assign to him. 

The Treasurer shall receive and have the custody of the funds of the Association, 
subject to the rules of the Executive Council. 

The Executive Council shall have charge of the general interests of the Association, 
shall call regular and special meetings of the Association, appropriate money, appoint 
Committees and their chairmen, with appropriate powers, and in general possess the 
governing power in the Association, except as otherwise specifically provided in this 
Constitution. The Executive Council shall have the power to fill vacancies in its 
membership occasioned by death, resignation or failure to elect, such appointees to 
hold office until the next annual election of officers. 

Five members shall constitute a quorum of the Executive Council, and a majority 
vote of those in attendance shall control its decisions. 

Ten members shall constitute a quorum of the Association and a majority vote of 
those members in attendance shall control its decisions. 


ARTICLE VI. 


RESOLUTIONS. 


All resolutions to which an objection shall be made shall be referred to the Executive 
Council for its approval before submission to the vote of the Association. 


ARTICLE VII. 


AMENDMENTS. 


Amendments to this Constitution shall be proposed by the Executive Council 
and adopted by a majority vote of the members present at any regular or special 
meeting of the Association. 
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REPORT OF THE SECRETARY OF THE AMERICAN 
POLITICAL SCIENCE ASSOCIATION FOR THE YEAR 1911 


The Eighth Annual Meeting of the Association was held at Buffalo, New York, 
and Toronto, Ontario, December 27-30, 1911. In Buffalo the headquarters of the 
Association were the Hotel Statler. In Toronto the one session was held at the 
University of ‘Toronto. 

The opening meeting was held jointly with the American Historical Association and 
was devoted to the presidential addresses of the two Associations and to the speech 
of welcome delivered by Mr. Henry W. Hill, President of the Buffalo Historical 
Society. The address of Governor Simeon E. Baldwin, President of the American 
Political Science Association, was entitled “The Progressive Unfolding of the Powers 
of the United States,’”’ and is published in the February, 1912, issue of the Review. 

At the Annual Business Meeting of the Association, held December 29, the Secre- 
tary reported a continued increase in the membership of the Association, the total 
enrollment then approximating sixteen hundred. 

The treasurer reported that the receipts for the current year had exceeded the 
expenditures by approximately $400, this surplus being applied in payment of a 
debt of $800 of the Association. 

The following Resolutions and Actions taken by the Executive Council of the 
Association were reported by the Secretary. 

The Managing Editor of the Review was authorized to increase the number of 
pages of each issue of the Review to 176. 

It was voted that in the future the Proceedings of the Association be published 
as a Supplement to the Review and issued, if possible, with the February number, 
but that provision be made for supplying copies bound uniformly with previous 
volumes to members of the Association so requesting and paying the extra cost. 
Such cost, it was announced, would not exceed 40 or 50 cents per copy. 

The question of increasing the annual dues of the Association had been seriously 
discussed, but the matter had been laid upon the table. 

It was voted that the next Annual Meeting of the Executive Council and Board of 
Editors, of November, 1912, should be held in Chicago. 

The question as to whether the Constitution should be amended so as to make 
Ex-Presidents of the Association ex-officio members of the Council, was laid upon 
the table. 

The Secretary was instructed to have prepared gavels for the use of the Presidents 
of the Association at its Annual Meetings, such gavels to become the property of the 
several Presidents. 

It was voted that no person should occupy at the same time the position of elected 
Councilman and member of the Board of Editors of the Review. 

It was voted that a General Committee be established, the members of which 
should be selected, as far as possible, from the several States of the United States 
and the District of Columbia and the several Provinces of the Dominion of Canada. 

It was voted that a Committee on Appointments be established, to consist of the 
Secretary of the Association as Chairman and two other members of the Association 
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to be named by the President, whose duty it should be to appoint such Special and 
Standing Committees and Boards as may from time to time be created by the 
Council. The President thereupon appointed upon such Committee, in addition 
to the Chairman, Professors B. F. Shambaugh and A. R. Hatton. This Committee 
was also specially authorized to appoint such Special Committees as it might deem 
proper to investigate subjects and report upon the same to the Council for such 
action thereupon as it might think fit. = 

It was voted that a Committee of Seven Members be appointed to consider the 
methods of teaching and studying governments now pursued in American schools, 
colleges and universities and to suggest means of enlarging and improving such 
instruction. 

It was voted that a Commission of Five Members be appointed to study existing 
State Constitutions, and draw up, so far as may seem profitable, standard constitu- 
tional provisions which may serve as aids to the States in undertaking a revision" of 
their several instruments of government. 

It was voted that the Council authorize the President of each year to appoint a 
Programme Committee of not more than five members to prepare the programme 
for the session at which he is to preside, the Secretary of the Association to be a 
member of the Committee. 

It was voted that the Council authorize the President of each year to appoint a 
Committee on Local Arrangements for the session at which he is to preside and to 
co-operate with sister societies meeting at the same times and places. 

It was voted that a sum, not to exceed $250, be appropriated in part payment of 
the traveling expenses of members of the Council and of the Board of Editors of the 
Review attending the November meeting in 1912, each member to be allotted the 
same percentage of his railroad fares and necessary Pullmans in excess of $10. 

It was voted that the Council appropriate $100, or as much thereof as may be 
found necessary, for the year 1912, for the postage and necessary clerical expenses 
of the General Committee. 

It was voted that if the resources of the Association permit, $25 be appropriated 
for clerical and postage expenses of the Committee on State Constitutions. 

It was voted that the 1912 Meeting of the Association be held at Boston, Massachu- 
setts during the last week of December. It was also voted that, if possible, the session 
for 1913 be held at the same time and place as the American Economic Association. 

Professors Jesse Reeves and A. R. Hatton were elected as members of the Board of 
Editors to fill the places of Professors C. E. Merriam and John H. Latané, retiring. 

The following Officers of the Association for the year 1912 were elected. 

President, ALBERT BUSHNELL Hart, 

First Vice-President, ADAM SHORTT, 

Second Vice-President, ERNst FREUND, 

Third Vice-President, Francis J. Swayze, 
Secretary and Treasurer, W. W. WILLOUGHBY. 


As members of the Executive Council, to serve until December 31, 1914, the fol- 
lowing were elected. 
Cuares A. J. Q. DEALEY, 
HERBERT CROLY, W. A. ScoapPer, 
J. ALLEN Smita. 
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REPORT OF THE TREASURER FOR THE YEAR 1911 


RECEIPTS 

$4,633 .04 

EXPENDITURES AGGREGATED 
Clerical assistance to Secretary and Treasurer....................4. 465.00 
Postage and office expenses of Secretary and Treasurer............. 343.41 
Balance on hand, December 26, 1911.......... 22.14 
$4,633 .04 


Submitted, December 22, 1911, 
W. W. WILLOUGHBY, Treasurer. 
Audited and found correct. 
W. B. Munro, 
B. F. SHamBauaH. 
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PAPERS AND DISCUSSION! 


THE PROPOSED LEGISLATIVE CONSTITUTION OF 
INDIANA 


BY J. P. DUNN 


Sec'y Indiana Historical Society, Indianapolis, Indiana 


It should be distinctly understood at the outset that the proposed 
constitution of Indiana is a means, and not an end. The chief cause 
of its existence was the desire of Democratic leaders of the state to 
purify the suffrage in Indiana. This was not wholly an altruistic 
motive. The more intelligent Democratic leaders have been con- 
vinced for years that the only safety of the party lay in honest elec- 
tions. That is why, in 1889, Indiana became a leader in the adoption 
of the Australian ballot law, and the most stringent and efficacious 
bribery law that has ever been devised, both of which were adopted 
as Democratic party measures. 

At the legislative session of 1911, the Democratic party, for the first 
time, in eighteen years, came into full possession of the legislative 
power of the state. During those eighteen years, every Democratic 
effort to purify elections had been gracefully and effectively smothered. 
But, in 1911, the Democrats found their opportunity blocked by a 
legal complication. The constitution of the state fixes the qualifica- 
tions of voters, and these can neither be added to nor taken from by 
statute law. To amend the constitution, the proposed constitutional 
amendment must be adopted by two successive legislatures, and by 
a majority vote of the people. 

But the constitution also provides that when one amendment is 
pending, either before the legislature or before the people, no other 
amendment can be submitted. In 1897, a comparatively unimportant 
amendment was introduced, providing that the legislature might 
prescribe qualifications for admission to the bar. It was adopted by 

1 The Presidential Address of Governor Baldwin entitled The Progressive Unfolding 
of the Powers of the United States appears in the AMERICAN PoLiTICAL ScrIENCE REVIEW, 
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two legislatures, and has been submitted to the people three times— 
in 1900, 1906 and 1910—and each time there was no majority of the 
votes for or against it. Our supreme court has decided that an 
amendment, once submitted, remains pending until a majority vote 
for or against it, and therefore no other amendment can be introduced 
while that situation exists (69 Ind. 505., 156 Ind. 104). 

In this emergency, Governor Marshall suggested that, while the 
legislature had no power to propose an amendment, it had power to 
submit to the people a new constitution, which is an entirely different 
thing. The existing constitution makes no provision whatever for 
the adoption of a new constitution beyond the general declarations 
that “The people have at all times an indefeasible right to alter and 
reform their government,” and “The legislative authority of the 
State shall be vested in the General Assembly.” 

So far as I am informed, nobody disputes that the legislature has 
power to call a constitutional convention, although the constitution 
makes no mention of it; and this has been done in a number of states 
similarly situated. But it is questioned that the legislature has 
power to submit a new constitution to a vote of the people directly; 
and this view has been taken by Judge Remster, of the Marion Circuit 
Court, before whom the question was raised. An appeal has been 
taken to the supreme court, and it is commonly assumed that it will 
decide in the same way, because a majority of the judges are Republi- 
cans. Judge Remster is a Democrat. 

The central issue is this: The advocates of the proposed constitu- 
tion hold “that the legislative authority of the State” is a common 
law term, borrowed from Great Britain, where it means the legislative 
power of Parliament, including power to amend or revise the constitu- 
tion at will; that this power was originally exercised by the legislatures 
of the colonies, most of which adopted constitutions without submitting 
them to the people; and it was judicially recognized that succeeding 
legislatures had equal power to amend these constitutions (8 McCord, 
354) ; that the only restraint on this power is by written constitutions; 
that the extent of this power in Indiana has been established by an 
unbroken line of decisions that: ‘The legislative authority of this 
State is the right to exercise supreme and sovereign power, subject 
to no restrictions except those imposed by our own constitution, by 
the Federal constitution, and by the laws and treaties made under it” 
(6 Blackford, 299; 101 Ind. 564; 163 Ind. 512, and cases cited); that 
the power of adopting a constitution is reserved to the people by the 
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declaration above quoted; but that the mode of submitting a new 
constitution to the people, in the absence of any express constitutional 
provision, is purely a matter of legislative discretion, over which the 
courts have no jurisdiction. 

Judge Remster’s position is that the power to submit a new con- 
stitution to the people is not included in “‘the legislative power of the 
State,” although there is no prohibition of such submission in the 
constitution; and that the attempt to submit it is void ab initio. 
He therefore enjoined the state election board from putting the 
question on the ballots, or, in other words, enjoined the people from 
exercising their inalienable right at this time. 

It is not my purpose to discuss the legal aspects of the question, 
further than to say that Judge Remster’s decision has not had the 
slightest effect in convincing any lawyer who has examined the ques- 
tion, and has once recognized the legislative power. There is simply 
a conflict of legal opinions; and that is nothing uncommon as to 
constitutional questions in this country. The American people have 
been disputing what the Federal constitution and the several state 
constitutions mean ever since they were adopted. These differences 
of constitutional opinion are what have made the great political parties 
of the country, and most of the politics of the country. 

What I wish to present is some of the reasons for these differences 
of constitutional opinion; but before proceeding to that, attention 
may be called to two points: 

1. If Judge Remster is right, we have been operating in Indiana for 
the last sixty years without a legally adopted constitution. Our 
first constitution was adopted in 1816, under an enabling act of Con- 
gress, by a convention elected precisely as the lower house of the 
Territorial legislature. This convention adopted our first constitution 
without submitting it to the people. The enacting clause reads: 
‘“‘We the representatives of the people of the territory of Indiana do 
ordain and establish the following constitution or form of government; 
and do mutually agree with each other to form ourselves into a free 
and independent state, by the name of the State of Indiana.” This 
first constitution provided that a vote of the people should be taken 
every twelfth year on the question of holding a constitutional con- 
vention. If the people favored it, and “‘a majority of all the members 
elected to both branches of the General Assembly” agreed to it, a 
convention was to be called, with “power to revise, amend or change 
the constitution.” 
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No attention was ever paid to these provisions. The question of 
holding a convention was submitted to the people in 1828, but the 
report of the vote by the Secretary of State shows returns from only 
10 of the 58 counties, the total being 3496 for, and 6130 against a 
convention. (House Journal, 1828-9, p. 559.) In 1840 the question 
was again submitted, with a result of 12,277 for, and 61,721 against, 
in 69 counties, 14 counties making no returns. (Doc. Journal, 1840, 
Doc. No. 12.) In the face of this vote of five to one, the question 
of further submission was agitated all through the forties, and another 
vote was taken in 1846, which resulted 33,175 for a convention and 
28,843 against, a total of less than half of the 126,123 votes cast at 
the election. 

Notwithstanding this record, and notwithstanding the opposition of 
legislators who urged that there was no constitutional right to sub- 
mit the question except at a twelfth year period; (W. W. Thornton, 
in Report of Indiana Bar Association, 1902, p. 152) in 1849, the legis- 
lature submitted to the people the question of calling ‘a convention 
to alter, revise or amend the constitution,” and the vote favored 
it. The next legislature provided for a convention, but for a conven- 
tion not clothed with the powers provided for by the constitution 
and by the vote of the people. It was directed merely to draft a 
constitution for submission to the next legislature, which was done; 
and the next legislature submitted it to the people, with no more 
authority than is given by our present constitution. 

The lack of constitutional authorization was recognized in the 
debates of the convention of 1851, but the action was defended on the 
ground that the constitution did not prohibit the mode followed 
(Debates, pp. 1938-39.). The convention and the people adopted 
that view, and it is exactly the view taken in numerous decisions of 
our supreme court, as quoted above. 

2. Neither the decision of Judge Remster, nor one by the supreme 
court to the same effect, will stop this reform movement; because it 
is a moral reform movement, and such movements are not killed by 
court decisions, nor by any other obstacles, any more than the anti- 
slavery movement was stopped by the Dred Scott decision. They 
simply keep on growing and accumulating force by discussion and 
agitation. Like the waters of a flood, if they cannot find an outlet in 
one channel, they will find it in another; and if channels are too diffi- 
cult to find, they wash out dams, and sweep on in their course, over- 
whelming everything that stands in their way. 
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The most commonly recognized division of constitutional opinion, 
or bias, is on the line of strict construction and liberal construction. 
In a general way, the Democratic party has been the party of strict 
construction, and its opponents, the Federalists, Whigs and Republi- 
cans, have stood for liberal construction. Properly, this division 
applies only to the Federal constitution and not to the state constitu- 
tions. The reason is that the United States is a government of dele- 
gated powers, the instrument of grant being the constitution itself; 
whereas the states retain all sovereign power not granted to the United 
States. Each state constitution divides its sovereign powers into 
three parts, and vests those powers in the executive, legislative and 
judicial departments. The remainder of each state constitution 
consists of limitations on the powers thus conferred. Hence, as to 
an act of Congress, the constitutional question is ‘‘Does the constitu- 
tion authorize the act?” But as to a state legislature the question is 
“Does the constitution prohibit the act?” The principle of strict 
construction therefore has no application to a state constitution; and 
yet there are many persons who carry their ideas of strict construction 
into the consideration of the question of constitutionality of action 
by a state legislature. This is the obvious explanation of Judge 
Remster’s decision, for he puts as strict a construction on the state 
constitution as John C. Calhoun ever put on the Federal constitution, 
and holds, not that this legislative action is prohibited, but that it is 
not included in “‘the legislative authority of the state.” 

The second cause of the divergence of constitutional opinion, or 
bias, is the nature of the reforms proposed. If one has paid attention 
to legislation in the United States, he must have been struck by the 
great number of repeal laws. Each one of these usually means that 
an attempt has been made to accomplish some purpose in a certain 
way, but that on practical trial it has either failed or has produced 
some bad result that was not contemplated. In other words, these 
are applications of superficial remedies. In England they do reform 
work more rationally than we do, because their government is more 
permanent, and because cabinet government involves a close connec- 
tion between politics and government, inasmuch as the cabinet pro- 
poses the legislation. When a British cabinet contemplates a reform 
law, it usually begins by appointing a commission to study the question 
—not a one-sided commission, with preconceived ideas, nor a bipartisan 
commission which you know in advance will present majority and 
minority reports, each intended to bolster up some theory, but a 
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commission of men of various points of view who endeavor to get at 
the facts, and to ascertain what is really wrong, before proposing a 
remedy—just as a good physician diagnoses his case carefully 
before he prescribes, and then adopts whatever remedy is needed. 
The object of this system is, of course, to ascertain the correct policy 
before committing the party in power to any policy. 

Mr. Edwin Chadwick, whom I consider the wisest legislator of the 
last century, and who served on more than twenty of these British 
commissions, makes the astounding statement that he never knew an 
investigation ‘‘which did not reverse every main principle, and almost 
every assumed chief elementary fact, on which the general public, 
parliamentary committees, politicians of high standing, and often 
the commissioners themselves, were prepared to base legislation 
(The Health of Nations, Vol. I, p. 127.).” 

The plain meaning of this is that in these cases the real source of 
evil was something not apparent on superficial examination, and the 
remedies originally contemplated were superficial remedies that did 
not reach the source of the evil at all. Very brief reflection will show 
the reason why this is true. Whenever an evil in government is 
persistent or chronic, it is because the source of the evil is obscure. 
If there were any plain, easily discovered remedy for it, that remedy 
would have been applied early, and the evil would never have become 
chronic. To make another medical illustration (for doctoring govern- 
mental ills is very much on the same principle as doctoring physical 
ills) you cannot cure a germ disease of the blood, that manifests itself 
through eruptions on the skin, by applying salves and lotions to the 
skin. You have got to find the germ and kill it in the blood; or, for 
prevention, you must kill it before it gets into the blood; and either 
of these is liable to involve some round-about method that invites 
skepticism. For example, if any one had told our grandfathers that 
the way to get rid of malaria was to kill mosquitoes, they would have 
hooted at the proposition. 

In governmental affairs, the proposal of any new or unusual method 
always rouses the objections of those who do not want to get out of 
the rut; and they usually have some color of constitutional objection 
in the fact that the makers of the constitution could not have con- 
templated a thing if it is actually new. New measures must depend 
for their justification on general principles, and not on specific intent 
to provide for them. 

It has been my fortune, or misfortune, to have been more or less 
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connected with reform legislation for the last twenty-five years, and 
I do not recall an innovation, to correct an evil, that was not pro- 
nounced unconstitutional by a considerable body of citizens. When 
the Australian ballot law was adopted in Indiana, the worst obstacle 
we had to overcome was the idea, especially championed by David B. 
Hill, that suffrage was a natural right, and that a man had an inalien- 
able right to vote for any one he preferred for any office; in consequence 
of which he could not be prohibited from writing a name on the ballot. 
The point was vital, because a written name was a common mode of 
identifying a vote that had been purchased. Argument that suffrage 
was not a natural right, but an artificial right, conferred by the state, 
had no effect but to raise a storm of indignant protest; and in 1891 a 
formidable amendment was made to the law, which allows any one to 
vote for whom he pleases by means of a paster ballot, which, however, 
is so cumbersome and expensive a method that nobody has ever at- 
tempted to use it. Since then most of the courts have reached the 
conclusion that suffrage is not a natural right, but there are some 
learned decisions on the subject that I would include in humorous 
literature, because to me the idea that a man can have a natural right 
to any artificial thing that is not the product of his own labor is too 
absurd to admit of discussion. 

This seemingly indirect method of reaching evils is used in the two 
features of the proposed constitution that embody the most important 
changes offered by it. One is the effort to purify elections, first, by 
requiring an educational test for suffrage; second, by requiring the 
prepayment of poll taxes; and third, by restricting suffrage to citizens 
of the United States. The first is essential because if you allow illiter- 
ates to vote, you are obliged to allow some one to mark their ballots, 
which destroys the secrecy of the ballot, and affords an easy method 
for systematic vote-buying. The second is essential because a large 
part of the class who sell their votes are included in the class who do 
not pay their poll taxes. The common mode of buying votes by the 
taking out of poll tax receipts by political parties, is sought to be 
avoided by requiring the prepayment of poll taxes, without delin- 
quency, both in the year of the election and in the year preceding. 
The third is also a class distinction. The constitution makers of 1851 
gave suffrage, on six months’ residence, to immigrants who had declared 
their intent to become citizens, for the avowed purpose of encouraging 
immigration to the state. But at that time the state had large 
amounts of unoccupied land, and the immigrants then coming became 
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permanent residents; while in recent years there has appeared a 
large class of immigrants who have no real intent to become citizens, 
but only to accumulate enough money for comfortable living in their 
native countries; and who have no interest in a vote except to sell 
it. In fact, they are commonly “naturalized” in blocks, by political 
parties that have already bargained for their votes. 

The other feature is the elimination of the gerrymander by making 
the county the basis of legislative representation. This was attacked 
as unconstitutional on the ground that it violated the provision of the 
Ordinance of 1787 guaranteeing “proportionate representation.” 
The assailants of the constitution assumed that this meant numerical 
representation, such as we attempt at present, but it does not, for the 
simple reason that there was no such thing as numerical representa- 
tion in existence in 1787, but all representation was based on the 
county, or on some other municipal division. Furthermore, it has 
been decided repeatedly, by the highest courts, that the Ordinance of 
1787 is not in effect in any state, and its “forever unalterable articles 
of compact’’ remain only as they are preserved by the state constitu- 
tions (10 Howard, 82; 107 U.S., 689). 

This brings us to the fourth cause of divergence of constitutional 
opinion, which is the idea that one generation can tie up future genera- 
tions by any kind of law—the idea that there is something in consti- 
tutional government that cannot be changed. You have, of course, 
all read Daniel Webster’s great answer to Hayne, in which he said that 
these unalterable articles of compact in the Ordinance of 1787 were 
deeper and stronger than any constitution, and that idea prevails 
with many people. The conclusive answer to this is the declaration 
of the constitution itself, that “the people have, at all times, an inde- 
feasible right to alter and reform their government.”’ No generation 
can take that right from its successors. The state would not be 
“sovereign” if it could. As Thomas Jefferson tersely put it: ‘The 
earth belongs to the living, and not to the dead” (Works, Vol. 3, p. 
106; see also Writings, Vol. 15, p 40). 

The fifth and last cause of divergence of constitutional opinion and 
bias, to which I shall call your attention, is that most of the American 
people do not really believe those things which we have declared to 
be axiomatic truths, and on which our whole theory of government 
rests. Our forefathers asserted in the Declaration of Independence 
that ‘“‘all men are created equai; that they are endowed by their 
creator with certain unalienable rights; that among these are life, 
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liberty and the pursuit of happiness.” The same thing was repeated 
in every state constitution in the Union. In the face of this, they main- 
tained slavery, and justified depriving men of their inalienable right 
to liberty. It took more than half a century of bickering, and five 
years of bloody war to make the nation actually believe that all men 
have an inalienable right to liberty. Is it strange, in the light of that, 
that some people question the right of the people to change their 
constitution, when they wish to do so? 

Among the “unalterable articles of compact” of the Ordinance of 
1787, is the provision that “religion, morality and knowledge being 
necessary to good government and the happiness of mankind, schools 
and the means of education shall forever be encouraged.” In the 
Indiana constitution of 1816, our forefathers dropped “religion and 
morality,” and made it “‘knowledge and learning, generally diffused 
through a community, being essential to the preservation of a free 
government.”’ This was repeated in the constitution of 1851. Do 
the people of Indiana believe this? It is what their common-school 
system is based on—not the benefit of education to the individual, 
but the benefit to the state. They are paying over $8,000,000 a 
year for free schools. They have a compulsory education law. They 
have truant officers to enforce attendance. Ifa child lack the clothing 
or books necessary for school attendance, the public supplies them. 
And yet we say to the Indiana boy who manages to evade the law, 
and to grow up illiterate, we will reward you by giving you the highest 
privilege of citizenship. Do we really believe this axiomatic truth of 
our constitution that education is essential to the preservation of free 
government? If we do there will be little hesitancy about making 
an educational test for suffrage. 

While there are these reasons for divergent views as to the mode of 
action proposed, there is no reason for difference of opinion as to the 
ends sought to be attained by this proposed constitution. Any Ameri- 
can who is fit for citizenship believes in honest elections, and ought 
to do what he can to secure them. I would urge this on the members 
of this association. You are men who influence political sentiment. 
You have a voice in the future of this country; and I urge you to 
stand firmly, always, and above all things, for honest elections. I 
say to you that the evil which is sapping the very life of this nation 
today is the corruption of the suffrage. It is the cause of nine tenths 
of the misgovernment we have; and so long as it continues, popular 
government is little more than a farce. 
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The evil is not restricted to Indiana. It exists in every state of the 
Union. And everywhere you see its effects recognized, and super- 
ficial remedies offered for them. Everybody realizes that something 
is wrong—that in some way popular government is not working out 
as it should. They see government controlled by associated interests, 
and political machines. They seek to remedy this by the introduction 
of direct primaries, by the initiative, referendum and recall, by com- 
mission government, by the short ballot. My friends, these are only 
salves applied to the skin to cure a blood disease. Think, for a mo- 
ment. What do direct primaries amount to, if the voters are bought? 
What are the initiative, referendum, or recall if the appeal is to a 
debauched electorate? What is commission government, if the com- 
missioners can buy their elections? What difference whether a man 
vote a long or a short ballot, if his vote is sold? Of what avail to try 
to control the “‘big business” of the country, so long as we allow it, 
by the supply of campaign funds, to buy the election of men who will 
serve it? The first and greatest requisite—the one without which 
all others amount to nothing—is the purification of elections. 

I therefore ask every honest man to stand unflinchingly for honest 
elections. It is not very material whether a man believe that the 
legislature has power to propose a constitution or not. It is not very 
material whether a man call himself a Democrat, a Republican, or a 
Prohibitionist. But we are all American citizens, and it is material 
that, whatever else we may believe, we should believe in honest elec- 
tions, as the only means of ascertaining the public will, and insuring 
free government. It is material that we should stand first of all for 
honest government, if we want this republic to live. It may take 
some years to impress this truth on the American people, because 
they are slow to learn, despite their intelligence. But it will come; 
and when the history of this period is written, in the clearer light of 
the future, no man will have a prouder record of statesmanship than 
this of having forcibly called public attention to the real cause of mis- 
government, and having earnestly endeavored to remedy it, which 
has been done by Gov. Thomas R. Marshall, of Indiana. 
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THE TREND OF RECENT CONSTITUTIONAL CHANGES 


BY J. Q. DEALEY 
Brown University 


In papers read before this Association in 1906 and 1908, and in 
publications! issued subsequently by the writers of those papers, the 
modern trend in state constitutions was quite fully presented. The 
detail of changes during the last three years has been so well covered 
in numerous publications, that a reiteration in this paper would surely 
be tedious and unfruitful. It may be sufficient to say that our 
state constitutions are constantly changing through amendment, that 
the powers of legislatures are undergoing further restrictions, that 
the executive is very slowly enlarging his powers, that the increasing 
mass of litigation compels an expansion of judicial organization, and 
that there is a growing emphasis on direct as against indirect democ- 
racy. Moreover, the states are slowly learning the art of regulating 
more effectively the great corporate interests under their jurisdiction; 
local government in county and city is in process of reorganization; 
taxation, public finance and the building of state-roads are important 
issues; and political parties begin to realize that at last their days of 
freedom and license are well nigh past, since they see before them, as a 
sort of handwriting on the wall, the direct primary, the short ballot, 
laws against corruption, and the voting machine in place of complaisant 
returning boards. Moreover our many states, diverse and widely 
scattered though they are, for the most part show a trend towards 
uniformity through the rise of the study of comparative legislation. 
Much of the credit for this should be attributed to the influence of 
such bodies as the American Bar Association, the National Civic 
Federation, the Conferences of Governors and the rapidly multiplying 
Legislative Reference Bureaus. A national association like this, also, 
bringing together as it does teachers and students in political science, 
should ultimately prove to be not the least of the many factors in 


1 Dealey, Our State Constitutions; Dodd, Revision and Amendment of State 
Constitutions. 
: For list and work of these, see Report of the Library of Congress, 1911, pp. 183- 
237. 
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fashioning uniform principles in state and national governments. 
Important as are these generalized tendencies, the writer nevertheless 
craves indulgence if he neglects these in detail, in order to devote 
special attention to what after all seems the most notable trend of 
late years in our states, viz., the sudden leap into prominence of the 
electorate. 

The electorate as a governmental agency has seldom been made a 
topic for political theorizing. We all easily admit that the voting 
population in a way voices the wish of the people, who under social 
contract theories are sovereign. Yet the social contract theory has 
already been decently interred and in present discussions we speak 
less of the sovereign people and more of the sovereignty of the state, 
which presumably is to secure to the people their rights and liberties. 
In Locke’s Essay on Government,’ liberty is to be maintained by 
reserving to the sovereign people the right of revolution against a 
government, should it perchance usurp its delegated powers. Montes- 
quieu‘ would secure popular liberty by vesting governmental powers 
in three separate departments, each with its own special power, each 
checking and balancing the others, and all unified by the necessity of 
acommon policy. Rousseau® on the other hand taught that popular 
liberty could only be secured by centralizing and retaining sovereignty 
in the whole people, and making the government a mere administrative 
agent under the authority of its sovereign master. We have trans- 
lated Locke’s right of revolution into periodic elections, at which we 
overturn or maintain governments at will; we have separated the 
three departments of government, balancing one against the other 
after the most approved fashion; and now the states, still unsatisfied, 
are placing in their constitutions a revised version of Rousseauism. 
For the trend of changes now under way plainly emphasizes the thought 
that sovereign powers should be centered in the people, as voiced by 
the electorate, with a plain intimation that the three historic depart- 
ments of government should increasingly become administrative and 
ministerial in their functions. 

This trend may best be shown by calling attention somewhat briefly 
to the rise of the electorate into its modern position of political impor- 
tance. In the days of Locke and Montesquieu, although much was 
said about the People, so humble a body as the electorate barely 


*Second Treatise, Chapter XIX. ’ Social Contract, Book III. 
«Spirit of Laws, Book XI. 


AMERICAN POLITICAL SCIENCE ASSOCIATION 55 


entered into discussion, nor were its powers in fact of any real impor- 
ance. Its broad democratic basis in manhood suffrage had had only 
a faint mention in Cromwellian times® and needed the stimulus of the 
revolutions of the Americas and of France to make it at all effective. 
But now, one hundred and thirty-five years after the Declaration of 
Independence, the electorates of our states with few exceptions dom- 
inate their governments. They elect practically all officials of any 
consequence, and by civil service rules are securing equality of oppor- 
tunity for every citizen who wishes to aspire to the subordinate posi- 
tions in the civil service. Furthermore the electorate through the 
constitutional convention and its referendum, and in some states 
through the initiative and the referendum in amendments, has 
secured control of the power of formulating fundamental law. It also 
is rapidly developing a direct power over statutory legislation through 
the same devices, so that hereafter the enacting clause of legislation 
is apparently to change from the old formula, ‘‘Be it enacted by the 
legislative assembly,” to “Be it enacted by the people of the state.’’ 7 
In addition to these great tendencies there must be added the demand 
for a thorough popular control over nominations and elections, and a 
growing demand for the Recall, best known in its connection with the 
commission form of municipal government, but now prominent in the 
larger field through its adoption in the great state of California, and 
the discussion over the recall provision of the Constitution of Arizona. 
This new reform is in California applied to ‘‘every elective public 
officer of the State,” * executive, administrative, legislative, and judi- 
cial, and thus completes the logical sequence of popular supremacy. 
These several movements are well known in general to this audience 
and it is unnecessary at this time to enumerate their details. 

This growth in the powers of the electorate has characterized the 
entire constitutional history of our states, but has become especially 
noteworthy since 1898, when South Dakota amended its constitution 
so as to provide for the optional initiative and referendum in statutory 
legislation. This beginning, though abortively seconded by Utah in 
1900, did not really gain headway until 1902 when Oregon through its 
amendments gave an impetus to the movement, at the same time 
broadening it by the inclusion of the initiative for constitutional 

¢ In the Agreement of the People, for instance. 


7 As in the Constitutions of Oregon and Oklahoma, for instance. 
California amendment, 1911. 
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amendments. In one form or another twelve states? have adopted 
these “modern improvements,” and at least seven others have arranged 
to submit the question to their electorates for final decision. Of these 
states eight have also either adopted the recall or plan to submit the 
proposition for approval or rejection.’ 

The upshot of this trend within our states is that hereafter our 
political theorists must no longer rest satisfied with the discussion of 
the three historic departments of government, but must consider 
along with these, the fourth department of government, the electorate, 
which now controls the state constitution, defines therein its own 
organization and powers, and asserts for itself its right to elect at 
stated intervals all executive and administrative officers and to recall 
them at will; which elects the judges of the state, sits by their side as 
jurors in the settlement of cases, and threatens to recall them also 
when they prove “unreasonable” in their decisions. Through the 
initiative and referendum it dictates statutory legislation, recalls 
unsatisfactory legislators and vetoes the unpopular acts of its agent, 
the assembly, not with the suspensive veto of a governor, but with the 
absolute veto of a sovereign. Just as in England Parliament has 
virtually absorbed into its lower House the former haughty powers 
of king and nobility, so in the states the electorate is absorbing from 
the departments their powers, checking them when necessary, and 
balancing itself against them unitedly, like Homeric Zeus, when he 
compared his power to the combined powers of the assembled gods 
and terrified them into submission by threats of banishment to 
Tartarus." 

This discussion would not be complete unless supplemented by a 
study of the electorate itself, as the representative body through 
which the people works its sovereign will. In the first two-thirds of 
the nineteenth century democracy in the United States took the form 
of a demand for manhood suffrage, and this was finally achieved by 
the admission to the suffrage of the enfranchised slaves of the South. 
In logical order came the demand for women’s suffrage, and this 
movement has already won within the last twenty-five years six states, 
which unitedly contain over five millions of population. Many 


° If Arizona and New Mexico be included. 

1° Adopted; Oregon, California, Arizona. 

1 Tliad, book VIII. 

1s Wyoming, 1889, Colorado, 1893, Utah, 1895, Idaho, 1896, Washington, 1910, 
California, 1911. 
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look with dismay at the prospect of having a voting list made up of all 
adult citizens over twenty-one years of age, and hesitate to favor such 
an extension of the suffrage, lest the troubles of our overburdened 
democracy be accentuated rather than diminished. Yet we must 
realize that if women enter definitely into economic, civic and educa- 
tional activities, this in the long run inevitably spells suffrage on equal 
terms with men. But a compound of women’s suffrage, initiative, 
referendum and the recall, such as that California now enjoys, might 
well cause to waver even the logical mind of a Rousseau or a Jefferson 
as he would contemplate the possibility of successfully guiding political 
policies through such stormy seas. One may express the hope that 
the rising tide of direct democracy may have its ebb as well as its 
flow, yet when it does move forward, no opposition is strong enough 
to resist its onward movement. But representative democracy has 
its advantages, and it is possible that if statesmen would seriously 
undertake the reform of the legislature, and legislative law and pro- 
cedure, and also seek to redeem administration from its slough of 
despond, much might be done to stem the tide of direct democracy. 
This topic, however, comes up for discussion on tomorrow’s program 
and needs no consideration now. 

On the other hand it is not necessary to assume that an unrestricted 
adult suffrage is inevitable. There are tendencies in our constitutions, 
little noticed, that in later years may profoundly affect the whole 
situation by modifying considerably the character of the electorate. 
The natural rights theory of suffrage would assume that every male on 
attaining his majority should automatically become a voter. Such a 
system may have its utility in a simple civilization, but not in a com- 
plex one. In fact many of our states have gone far in the direction of 
denying it by placing numerous restrictions on the exercise of the 
suffrage. These restrictions in brief may be classified under four 
headings, and are well worth attention. (1) The privilege of voting 
is forbidden to the criminal, the pauper, and the mentally incompetent. 
If, for example, the stern provisions contained in the constitutions of 
Alabama® and Virginia‘ were common to all states and enforced, a 
dangerous and purchasable part of our voting population would be 
eliminated. (2) There are fifteen states that demand a slight educa- 
tional qualification, though three of these" allow the possession of 
taxable property as an alternative. A disqualification for illiteracy 


18 Sections 177-188. «Section 23. South Carolina, Louisiana, Alabama. 
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is of course especially felt in states having a large colored or foreign 
born population. Again, the use of the Australian ballot is itself a 
kind of educational qualification. In its blanket form its large size, 
expecially in cities, is such that persons of ordinary intelligence cannot 
without previous study feel sure of the precise method of marking it. 
The process is simplified if the circle is used under party emblems, but 
if on the other hand the names of candidates are arranged alphabeti- 
cally under each office and supervisors are by law forbidden to assist 
a voter in marking his sheet, a really large per cent. of voters would 
be unable to fill out the complete ballot. In other words the blanket 
ballot may disfranchise many careless or unintelligent voters, whether 
they live in a slum or in our best residential sections. (3) Practically 
all of our states require their voters to register and to vote in person 
but this requirement reduces the voting list by from twenty to forty 
per cent., varying with local conditions and the interests at stake in 
the election. If registration must be completed several months before 
election instead of within a thirty or ten day period, the number who 
fail to register is still larger. On the other hand states may favor a 
desirable class of voters by not requiring them to register for each 
election, virtually making them life members if other conditions are 
complied with. The “grandfather,” “old soldier,” and “old citizen” 
clauses of the South, or the exemption of rural voters from registration, 
illustrate this. (4) In some states the payment of a poll tax is a 
prerequisite for voting and may ever have to be paid six or nine months 
before election. Simple though the requirement is, human nature 
is such that many refuse or neglect to pay the tax, and thus disfran- 
chise themselves. This is especially the case if the payment of an- 
other’s tax is made bribery, and if it is known that the state will make 
no attempt to collect the tax except at the time of registration. A 
similar result is attained by demanding prepayment of property taxes 
before registration. In Rhode Island, for example, only those 
assessed on property, real or personal, are allowed to vote for members 
of city councils, and personal property voters must pay in advance. 
The amount of property required is small, only one hundred and 
thirty-four dollars, but in the city of Providence the vote for members 
of the board of aldermen, over a period of ten years, averaged only 
forty per cent. of that cast for the mayor, who is voted for on the 
basis of manhood suffrage. In other words an apparently slight 
requirement reduces the vote by sixty per cent. 

What is the effect of these several restrictions in respect to the 
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relative proportion of voters to population? In round numbers 
adults over twenty-one years of age should number about fifty-five or 
sixty per cent. of the population. If the presidential vote for 1908 be 
taken by states and the ratio of that vote be compared with the popu- 
lation according to the census of 1910, a rough approximation to the 
extent of restriction may be had. Making this comparison it will be 
found that the vote of the four women-suffrage states was about 
thirty per cent. of their population; twenty-five states with compara- 
tively slight restrictions, out of their population of over sixty millions 
show a vote of twenty per cent.; the six New England states, using 
greater restrictions, cast a vote of fifteen and two-thirds per cent. out 
of their population of six and one-half millions; eleven of the Southern 
states have stringent regulations and reduce the vote of over twenty- 
two millions of people to a bare seven per cent., and of these the four'® 
having the most stringent requirements vote out of their population of 
over seven millions only four and four-tenths per cent. The writer 
places no special emphasis on these per cents since there are many 
“extenuating circumstances,”’ such as single party states and the direct 
primary. Yet the per cents call attention to a difference worthy of 
closer study in each state. 

Without raising the question as to the wisdom or unwisdom of 
placing restrictions on the exercise of the suffrage, this point becomes 
evident. If a state desired to grant the suffrage to all adult citizens, 
irrespective of sex, who were intelligently interested in government, it 
might strike the word male from its constitution, make a judicious 
selection of restrictions as attested by the experiences of sister states 
and yet feel sure that its total vote would not exceed twenty or twenty- 
five per cent. of its population, since the indifferent, the careless, and 
the incompetent would disfranchise themselves. If the eleven South- 
ern states, for example, should strike out the word male from their 
constitutions, the increase in their voting would be chiefly in the vote 
of whites, and yet the total would at the most hardly exceed fifteen 
per cent. of the population. Suffrage under such restrictions may be 
considered democratic, since every adult citizen male or female would 
have the opportunity to acquire the right to vote and only these 
would forfeit it who lacked energy or interest. It is probable that 
for many years relatively few women would wish the ballot, but those 
that did, and met the necessary qualifications, would have the priv- 


1s Mississippi, South Carolina, Louisiana, Alabama. 
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ilege. If by such devices intelligent women interested in civic life 
could be added to the electorate, and indifferent or inefficient men be 
dropped from it, democracy might benefit from the change. It may 
be true also that movements toward direct democracy would be at 
once safer and saner if the actual vote at an election through suitable 
restrictions were cast by the wiser half of our citizen body. 


THE CITY AND COUNTY IN MASSACHUSETTS 


BY O. C. HORMELL 
Bowdoin College 


Massachusetts is a pioneer in municipal reform. She has given and 
is giving most careful attention to the problems of city government. 
But the same degree of attention and wise consideration have not been 
extended to the county. Outside of New England the numerous 
powers exercised by the county have often given rise to evils, but in 
Massachusetts the problem grows out of the insignificance of the 
county. There the county is the neglected organ of government. 
Reforms which are considered fundamental for good city government 
have not been adopted for the county. For example: the civil service 
laws which so efficiently regulate the appointments to city positions do 
not apply to the county, and furthermore, for some inscrutable reason, 
the county entirely escapes the legal tax limit imposed on the city. 

The county problem in municipal affairs in Massachusetts presents 
three aspects:—I. The county problem in relation to the cities in 
general. II. The relation of the city of Boston to Suffolk county. 
III. The relation of the county to the problem of a metropolitan union. 

The county! in Massachusetts is a quasi corporation created by the 
state legislature? mainly for judicial purposes. County boundaries 
are arranged and county government is organized with the view to 
facilitating the administration of justice by the commonwealth rather 
than with intention of creating a unit of local government.® 

As an organization for the administration of justice, the county is 
merely a judicial district of the state. The administration of justice 
is vested partly in the supreme judicial court, and partly in the supe- 
rior court, the judges of which hold sessions in the several counties; 
partly in a probate court in each county; and partly in district and 
police courts,‘ for which purposes the counties and cities are districted. 


1 There are fourteen counties in Massachusetts. 

: There are no constitutional restrictions on the control of the legislature over 
the county. 

+ Compilation of laws relating to counties and county commissioners prepared 
under the direction of the Middlesex county commissioners May, 1911, p. 7. 

«In Boston they are termed ‘‘Municipal Courts’”’; for example, “Municipal Court, 
Roxbury District,” etc. 
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The judges and justices of these courts are appointed by the governor 
and paid by the commonwealth, with the exception of the justices of 
the district and police courts, who are paid by the county. Since 
the administration of justice is primarily a state function, the question 
of a conflict of jurisdiction between the city and county does not arise 
in that connection. 

The problem of the conflict of jurisdiction and the duplication of 
functions between the city and the county in Massachusetts, so far 
as it exists, arises out of the exercise by the county of certain functions 
of local government. County administration in its relation to munici- 
pal affairs in Massachusetts does not present those insistent problems 
which frequently exist in states outside of New England where the 
county is a more important local administrative unit. In Massachu- 
setts the city and the town are the all important units of local govern- 
ment. The relatively unimportant position of the county is largely 
responsible for a deplorable lack of interest as well as lack of informa- 
tion concerning those functions actually exercised by the county govern- 
ment. An active interest in county affairs appears to be lacking, not 
only among the mass of voters, but even among the more public 
spirited members of the community.’ 

The county administration is exercised, chiefly, by a group of 
officials elected at large by the voters of the county. The group 
comprises three county commissioners, sheriff, treasurer, register of 
deeds, register of probate, district attorney, and clerk of the courts. 
The last three named, however, are primarily judicial rather than 
administrative officers. 

The chief local administrative functions of the county are vested 
in the board: of county commissioners. The county commissioners 
affect the interests of the city through the exercise of both financial 
and quasi judicial functions. As the financial agents of the county, 
the commissioners draw up the annual budget, levy and apportion 
taxes for county purposes, and supervise the expenditure of county 
funds.’ Sitting as a court the commissioners may hear and determine 


s The lack of interest is illustrated by the following typical answer to questions con- 
cerning county administration submitted by the writer to prominent men in Massa- 
chusetts: “The problem of county administration amounts to so little that we really 
hardly take any account of it.” 

¢ One commissioner is elected each year for a term of three years. 

7 Revised Laws, chap. 21, sec’s. 25-34. 
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petitions for abatement of taxes,’ sewer assessments and the like.® 
Their jurisdiction, except where special acts or city charters provide 
otherwise, also extends to the city in certain matters relating to high- 
ways and railroads, particularly in questions arising from the crossing 
of a highway by a railroad. They may likewise hear and determine 
appeals from the board of health in a city in case of the refusal of the 
board to abate a nuisance." 

That part of the system of county government in Massachusetts 
most subject to criticism is the irresponsible position of the county 
commissioners. The comparatively few” administrative functions 
vested in them are exercised without due publicity or adequate super- 
vision. The official acts of these officers escape, almost entirely, the 
scrutiny of the public. The average voter naturally limits his interest 
in local government to the city or town, which is the authority respon- 
sible for taxes, while probably not one citizen in five hundred comes 
into direct contact with the county commissioners.* Thus, although 
popularly elected, they are too far removed from the people to be held 
sufficiently responsible. 

Under such favorable circumstances strongly entrenched party 
organizations known as ‘“‘county rings’”’ have developed, whose objects 
appear to be the perpetuation of their members in office and the 


8 Appeals from city or town assessors, Revised Laws, chap. 12, sec. 77; chap. 14, sec. 
39, Acts. 1909, chap. 490, pt. III., sec. 76. 

» Appeals from mayor or aldermen, or sewer commissioners. Revised Laws, chap. 
49, sec. 7; chap. 50, sec. 12. 

10 County commissioners may, with the consent of the state railroad commissioners, 
authorize the laying out of a railroad across a public way. Acts, 1906, chap. 463, pt. 
II., see. 111. 

They may issue a decree permitting the railroad corporation to raise or lower a 
highway. Acts, 1906, chap. 463, pt. II., sec. 109. 

They may authorize the alteration of the course of a highway to prevent a railroad 
crossing it, or for the “purpose of facilitating the crossing thereof.” Acts, 1906, 
chap. 463, pt. II., sec. 110. 

They “have original jurisdiction of questions relative to obstructions to highways 
a . caused by the construction or operation of railroads.” Acts, 1906, chap. 
463, pt. IT., sec. 117. 

They may hear petitions of the aggrieved concerning the location of a railroad and 
may order a change of location. Acts, 1906, chap. 463, pt. IT., sec. 92. 

11 Revised Laws, chap. 75, sec. 84. 

12 Few in comparison with those exercised by county commissioners in many other 
states. 

18 An opinion expressed to the writer by a Boston attorney and state representative 
of wide experience. 
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distribution of appointive positions for party or personal advantage. 
The ends of the ‘“‘ring”’ are furthered by the lack of publicity and 
proper accountability surrounding the position of the county com- 
missioners, and especially by the lack of any civil service laws such as 
regulate the appointments to office in the cities of Massachusetts. 
These conditions, it is alleged, result at times in the election of incom- 
petent officials and tend to put in office men who have passed their 
day of usefulness. 

Another common ground of complaint is the inadequate supervision 
of expenditures made by the county commissioners. Such legal 
supervision as existed prior to 1895 was exercised by the legislature 
through the committee on county estimates. This committee, which 
was considered the most unimportant in the house, is said to have 
perfunctorily accepted the unitemized estimates of the county com- 
missioners, which the legislature just as perfunctorily approved. 
During the sessions of 1895 and 1896, however, a series of statutes 
were enacted which had for their object the creation of adequate 
checks on county expenditures. In pursuance of those acts itemized 
estimates of expenditures are submitted by the county commissioners 
to the controller of county accounts, who analyzes and classifies the 
items and reports them to the legislature. Copies of the report are 
also sent to the mayors of the cities and the selectmen of the townsin the 
commonwealth.“ The legislature takes final action on the report only 
after receiving the recommendations of a joint committee of the 
house and senate on counties, which meanwhile has given a series of 
public hearings. 

This legislation has without doubt improved the situation, but it 
is claimed that the desired end is not even yet entirely attained. 
Although it is probable that the efficient administration of the existing 
law would provide an effective check upon county expenditures, the 
indifference to county affairs on the part of the public is said to have 
resulted in lax enforcement. Because of the apparent lack of public 
interest no effective, continuous pressure is brought to bear on the 
legislature sufficient to cause it to scrutinize carefully the county 
budget. A representative of long experience stated to the writer 
that, notwithstanding the admirable laws, the oversight of county 
finances by the legislature is still to a deplorable extent a perfunctory 
procedure. 

The office of the sheriff likewise meets with no little criticism. 


1 Revised Laws, chap. 21, sec. 27. 
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The sheriff acts not only as a court official but is also partly respon- 
sible for the administration of jails and houses of correction, the 
keepers and masters of which are appointed by him. Students of the 
prisons problem and persons interested in social reform claim that 
grave evils arise from the present county administration of prisons and 
houses of correction which, they assert, is not only inefficient but 
often vicious. The Massachusetts prison association considers the 
administration of jails by the county a “most curious governmental 
remnant of a past age.”> The Massachusetts civic league believes the 
jails of Massachusetts are among “our most successful schools of 
crime.’’!6 

Of the register of deeds and the register of probate little criticism 
is heard. Their official duties bring them into daily touch with the 
public. Hence their efficiency as public officials may be tested by the 
individual voter to a degree not possible in the case of the county 
commissioners or the sheriff. 

Those interested in the situation are by no means agreed concerning 
the nature of remedial measures required, or the amount desired. 
Certain men of wide experience argue that the chief administrative 
functions now exercised by the county government could be exercised 
more advantageously by the state, while the judicial functions exer- 
cised by the county commissioners could well be transferred to the 
superior court. Indeed some would go so far as to abolish county 
government completely, retain county lines merely for judicial and 
registry districts, transfer the administrative functions to state 
commissions and vest in the governor, who now appoints the judges, the 
power to appoint the remaining county officers. Others, however, 
believe that the changes proposed above would be detrimental. 
Government by state commissions, they assert, is a violation of the 
time-honored principles of local self-government, while the courts, they 
argue, are already too crowded and their procedure too formal to 
efficiently dispose of the cases now adjudicated by the county com- 
missioners. 

Although there is a somewhat undefined feeling on the part of the 
public that the county government is not all that it should be, while 
it is not uncommon to find that city officials” ill-disposed toward the 


1 Massachusetts Prison Association, No. 36. 
18 Massachusetts Civic League, Report 1911, p. 10. 
17 Especially in case the “city hall” is of opposite political faith to the “county 
ring.” 
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county government, and while a few public-spirited citizens advocate 
reform yet the apparent general lack of interest in the matter makes 
it doubtful whether any essential change in the relations of the city to 
the county may be expected in the near future. 

Boston has gone a long way toward eliminating the county problem 
in her municipal affairs. The relation of the city of Boston to the 
county of Suffolk is unique among the cities of Massachusetts. It is 
Boston’s good fortune to exercise practically all the functions vested 
in both city and county governments in Massachusetts. This favor- 
able situation was inaugurated by the acts of the Massachusetts 
legislature in 1821-22 which transformed the town of Boston into a 
city.8 The town of Boston had suffered from a conflict of jurisdiction 
between the town authorities and the county court of sessions concern- 
ing such matters as taxation and highways. The evil was eliminated 
at the creation of the city by the abolition of the court of sessions for 
Suffolk county and by transferring its administrative functions to the 
mayor and aldermen of Boston. These county functions were chiefly 
those which were later vested in the county commissioners in counties 
other than Suffolk. 

Suffolk county is composed of the cities of Boston and Chelsea, and 
the towns of Revere and Winthrop. The relations of these munici- 
palities to one another and to the county of Suffolk is largely the 
result of the conditions existing at the time when Boston became a 
city.” Chelsea, Revere and Winthrop are considered a part of Suffolk 
county for the purpose of the administration of justice and the election 
of officers to those county offices which exist in Suffolk county. 
For purposes relating to the jurisdiction of the county commissioners, 
however, Revere and Winthrop are under the authority of the com- 
missioners of Middlesex county, and the electors of those towns vote 
for commissioners of that county, while in Chelsea the aldermen of that 
city exercise in most cases the functions of county commissioners.” 
Chelsea, Revere and Winthrop have no share in the ownership of the 
property of Suffolk county. The ownership of, and the jurisdiction 


18 Acts, 1821, chaps. 109-110. 

19 Acts, 1821, chap. 109. 

20 Revere and Winthrop were then a part of Chelsea. 

11 District attorney, clerks of the courts, sheriff, register of probate, register of 
deeds. 

3 Revised Laws, chap. 20, sec. 34. 
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over, all county property, both real and personal are vested exclusively 
in the city of Boston. At the same time those municipalities are freed 
from taxation for county purposes, since the entire county expenses are 
by law charged to the city of Boston. For judicial purposes, Suffolk 
county has the organization common to all Massachusetts counties 
with the important exception that the city of Boston bears all the 
expenses *’ of the judicial administration of the entire county. 

Prior to the adoption of the city charter of 1909 the aldermen of the 
city of Boston exercised the chief functions of the county commission- 
ers for Suffolk county.% By the charter of 1909 these functions * were 
vested in the city council and to a certain extent in the mayor. The 
treasurer” and auditor of accounts of the city of Boston act as treasurer 
and auditor for Suffolk county. There remain, however, seven county 
offices” filled by popular election and a number of county positions 
filled by appointment * made either by the governor of the state or by 
the justice of the superior court.” 

Although the relation of Boston to Suffolk county prevents the 
duplication of functions and conflicts of jurisdiction, and in the main 
frees Boston from those annoying problems growing out of the relation 
of the city to the county which confront so many of our large cities, 
nevertheless there remain in the Boston situation certain problems 
which demand attention. 

In the first place, the position of Chelsea, Revere and Winthrop in 
Suffolk county is illogical and in a degree unfair to Boston. For 
judicial purposes they are a part of Suffolk county; they receive the 


23 “These include the care and maintenance of the Court House . . . the 
buildings occupied by the Municipal and Districts Courts in Boston, and in part the 
police court in Chelsea; the salaries of the Judges of the Juvenile Court, the Dis- 
trict Courts of Boston and the Police Courts of Chelsea; the salaries of clerks, court 
officers . . . and all other employees of all courts . . . (and) the fees of 
jurors and government witnesses .’ Boston Finance Commission Report I. 
(1908) 389-390. 

« Revised Laws, chap. 20, sec. 34. 

2 Acts, 1909, chap. 486, sec. 3. The bicameral city council was abolished and a 
single council of nine members elected on a general ticket was substituted. 

28 Revised Laws, chap. 21, sec. 5. 

17 Register of probate, register of deeds, district attorney, sheriff, clerk of the supreme 
judicial court, two clerks of the superior court “one for criminal and one for civil 
business.” Acts 1907, chap. 566, sec. 346. 

2s Important among these are the medical examiners and the index commissioners, 

#9 In 1910 there was a total of 596 paid county officials and employers while for the 
city there was a total of 13,068. 
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benefit but do not share the expenses of the administration of justice 
in the county. Boston not only pays the expenses of the supreme and 
superior courts in the county which are open freely to the other 
municipalities in Suffolk county, but she also bears the greater share of 
the expenses of the Chelsea police court. Boston suffers further injus- 
tice from a general law for all counties which provides that “fines in 
police or district courts go to the city or town in which the offence is 
committed.” The result of this law is that Revere and Winthrop, 
which contribute nothing to the maintenance of the courts, make a 
clear profit from the fines thus received.*? An act of the legislature in 
1911, however, has for its object the elimination of this difficulty. 
It provides that upon application by any of the municipalities in 
Suffolk county the supreme judicial court shall appoint a commission 
to investigate and report its decision concerning the adjustment and 
apportionment of the county expenses among the several municipali- 
ties; and that the decree of the ‘‘court confirming the decision shall be 
final and binding.” ** The commission has not yet been appointed. 
A petition to that end has been filed by the city of Boston. But 
meanwhile the city of Chelsea and the town of Winthrop have pleaded 
the unconstitutionality of the act, and the question is scheduled for a 
hearing in the near future, before the supreme judicial court. It seems 
improbable, however, that an equitable apportionment of the county 
expenditures among the several municipalities of Suffolk county can 
be permanently delayed. 

A second difficulty is the unsatisfactory system of county finances, 
as the Boston finance commission pointed out* in 1908. There was 
no legal limit upon taxation for county purposes; “‘no effective check 
on the increase of salaries and the creation of new places”; and a 
crude “system of estimates and appropriations” existed. Such a 
system resulted in an increase in county expenditures of about 97 per 
cent. within the fifteen years prior to 1908, in contrast to an increase 
of about 32 per cent. in the population, and 51 per cent. in the 


80 Boston Finance Commission Report, I. (1908), 432. During the year 1910-1911 
Boston paid on the account of Chelsea Police Court the sum of $12,684.47: Report 
of the Auditor of the City of Boston 1910-1911, p. 174. 

« Revere is under the jurisdiction of the Chelsea Police Court, while Winthrop is 
under that of the East Boston District Court. 

st Boston Finance Commission Reports, I. (1908), 434. 

s Acts, 1911, chap. 482. 

% Boston Finance Commission Reports, I. (1908), 392-403. 
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valuation.*> The charter of 1909, however, has remedied this diffi- 
culty to a certain extent. Although there is still no legal limit on 
county taxation, and ‘‘new places” in county departments may 
probably still be created too easily since the county appointees are not 
subject to the civil service laws, the system of appropriations and 
expenditures under the new charter furnishes a much more effective 
check on unnecessary county expenditures than was possible under the 
previous conditions. The heads of county departments are obliged to 
submit annually to the mayor itemized estimates of the expenditures 
of their departments.*® Such estimates are examined by the mayor” 
and, so far as he sees fit, are incorporated in the annual budget which 
is then submitted to the city council for its approval. The council 
may omit or reduce, but may not increase any item. The permanent 
finance commission furnishes another valuable check on expenditures. 
It is its duty to investigate and report on ‘“‘all matters relating to 
appropriations . . . expenditures, and methods of administration 
affecting the city of Boston or the county of Suffolk.” * 

Another weak spot, it is alleged, appears in the election of certain 
officials. Many believe that a distinct step in advance would be 
taken by making appointive, subject to civil service laws, the seven 
county offices now filled by popular election. Since their functions 
are either judicial or administrative rather than “policy making” it 
is argued that such a change would not only be in harmony with the 
principle of the ‘‘short ballot” but, by eliminating a number of 
elective offices hitherto filled by party organizations, would also 
further aid the city of Boston in freeing herself from the influence, in 
city affairs, of permanent party organizations. 

The relation of both the city and the county to the problem of a 
united metropolitan Boston is a question of far greater interest to the 
citizens of the metropolitan district than are any questions growing out 
of the relation of the city to the county alone. 

Metropolitan or ‘Real Boston” in contradistinction to municipal 
Boston comprises the area included in the metroplitan park, water and 
sewer districts. It has a population of a million and a half while that 


% Boston Finance Commission Reports, I. (1908), 393. 

# Acts, 1909, chap. 271, sec. I. 

37 ‘All appropriations . . . to be met from taxes. . . originate with the 
mayor.” Acts, 1909, chap. 486, sec. 3. 

38 Reports are to be made “‘to the mayor, the city council, the governor or the general 
court.” Acts, 1909, chap. 486, sec. 18. 
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of municipal Boston numbers only a few more than six hundred 
and seventy thousand. The population of metropolitan Boston is 
bound together by a community of interests, both economic and social. 
Boston is the commercial and industrial center of the whole metropoli- 
tan area, and the interests of those living in the suburban municipali- 
ties are, in the main, identical with the interests of the residents of 
municipal Boston. Yet within the metropolitan district there 
exists for purposes of government thirty-nine different municipalities, 
portions of five counties,® the metropolitan park commission, and the 
metropolitan water and sewer board, each independent of the others, 
and over all no official body having jurisdiction except the state 
legislature. And that body acts only “through the medium of 
artificially created districts directed by boards with narrowly restricted 
administrative powers and no legislative or creative functions what- 
ever.” Moreover the legislature “is crowded with state business,” 
while “‘three fifths of its members live outside of ‘Real Boston’ and are 
therefore not . . . familiar with its needs.” Under such con- 
ditions conflict of jurisdiction has been inevitable,*! and pressing 
problems such as housing, transportation and industrial education 
have not been effectively met. 

Fifteen years ago a metropolitan commission appointed by the 
state legislature to investigate ‘‘The subject of a general municipal 
administration for the city of Boston and the adjoining municipalities,” 
submitted to the legislature a plan for bringing all the municipalities 
within the metropolitan district into “the boundaries of a single 
county.” Such a county should “have larger legislative and adminis- 
trative powers” than countiesin . . . [the] state . . . [had] 
hitherto possessed.’’** It was further proposed to eliminate the exist- 
ing county boundaries and county governments within the district 
and vest their functions in the newly created county government, 
which was also to assume the functions exercised by the existing 
metropolitan boards. The commission suggested that such a county 


#9 Suffolk County, containing four municipalities. 

Middlesex County, containing seventeen municipalities. 

Essex County, containing four municipalities. 

Norfolk County, containing twelve municipalities. 

Plymouth County, containing two municipalities. 

«0 Pamphlet “Real Boston’”’ issued by Boston Chamber of Commerce, Dec. 1910, p. 4. 
« Conference for Good City Government 1910, p. 549. 

« Report of the Metropolitan District Commission, 1896, p. 3. 

« Ibid, p. 6. 
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should be governed by a ‘‘County Council” in which the cities and 
towns of the Metropolitan district should have ‘‘reasonable repre- 
sentation.”“4 The cities and towns were to retain their autonomy 
and their jurisdiction in all matters of local government. 

It is interesting to observe that as early as 1896 a proposal was made 
to solve the problem of metropolitan union by creating a county 
conterminous with the metropolitan district. Such plans failed of 
adoption partly because the state was unwilling to give up its 
experiments with metropolitan boards; partly because the county 
interests were hostile; but especially because the several municipalities 
feared that their local autonomy would be encroached upon. 

Since 1896 the need of some form of governmental co-operation 
within the metropolitan district has not been lost from sight. To 
“‘federate”’ the cities and towns of the metropolitan district is one of 
the prominent purposes of the Boston-1915 movement. The agita- 
tion for the federation of metropolitan Boston is headed by the “Real 
Boston” committee“ of the Boston chamber of commerce. Since the 
committee fully recognizes the spirit of opposition to annexation and 
consolidation, at present it goes no further than to recommend “a 
loose confederation’’; that is the creation of a co-operative body 
composed of the representatives“ of the thirty-nine cities and towns 
within the metropolitan district. Such a metropolitan council would 
have “advisory power only.’’*7 It contemplates a kind of official con- 
ference of the executives of the various municipalities which would 
concern itself only with intermunicipal functions. Each municipality 
would remain absolutely independent. 

The plans of the ‘‘ Real Boston” committee as well as the proposals 
of the ‘‘metropolitan plan commission’’“ do not at present contemplate 
the changing of county lines, the interfering with county government 
as it is now constituted, or in any way changing the relation of the 
county to the metropolitan district. The present division of the 
administration of justice in the metropolitan district among the five 
separate shire towns likewise would not be interfered with. In fact 


« Tbid, p. 41. 

« March G. Bennett of Boston is the chairman. 

«s “The mayors of all the cities and the chairmen of the boards of selectmen of all the 
towns.” 

‘7 Pamphlet of ‘Real Boston” published by the Boston Chamber of Commerce, 
March 1911. 

«8 Created by the Legislature, 1911. 
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great opposition probably would be raised to separating the shire 
towns (i. e. Dedham of Norfolk and Cambridge of Middlesex), from 
their counties, on account of the location there of the archives, title 
registries and county buildings. 

Probably it would not be wise in consideration of the present state 
of public opinion to attempt a more radical change, than that proposed 
by the Boston chamber of commerce in the relation of the several 
governmental organizations within the metropolitan district. How- 
ever it is difficult to believe that in the metropolitan district a system 
of county government can permanently remain, in which the anti- 
quated county boundary lines are adapted to the conditions of 1793” 
rather than to those of to-day; in which the important county officers 
are not held responsible by those who elect them; and in which an 
undue share of the court expenses are borne by the city of Boston. 

It does not seem at all improbable when the commercial, indus- 
trial and social interests of metropolitan Boston have brought about 
the federation of that district for the purposes of government 
that the federation will from time to time have assigned to it addi- 
tional matters relating to metropolitan administration and that 
county administration and county boundaries will in time conform to 
the needs of the metropolitan district. 

ORREN CHALMER HORMELL, 

«* When the last general revision was made. 

80 This results from the fact that an increasingly large part of the court cases of 
Essex, Norfolk, and Middlesex counties are tried in the Suffolk county, since it 


better suits the convenience of many litigants and especially the attorneys whose 
offices are located in Boston. 
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THE RELATION OF COUNTY TO CITY GOVERNMENT 
IN NEW YORK! 


BY ARTHUR LUDINGTON 
New York City 


The problem created by the overlapping of county and city gov: 
ernments is not as acute in New York City as in many of the large 
cities of this country for the reason that—except in so far as the 
administration of justice is concerned, and except for the fact that 
certain separate county officers are expressly provided for by the con- 
stitution for purposes more or less directly connected with the admin- 
istration of justice—the governments of the four counties within New 
York City have been almost wholly consolidated with, and merged in, 
that of the city. 

In order that the provisions by which this result has been accom- 
plished may be more clearly understood and the present position of 
the four counties more intelligently presented, it will be worth while 
to trace briefly the history of these counties, prior to the creation of 


1 The principal sources of information as to the governments of the four metropol- 
itan counties, and as to their relation with the government of New York city are (1) 
the Greater New York Charter of 1897 (L. 1897, Ch. 378, as amended by L. 1901, Ch. 
466; Ash’s 1906 edition, with annual supplements) and the supplementary act as to 
boards of supervisors (L. 1897, Ch. 380); (2) the so-called ‘Consolidation Act” 
of 1882—a consolidation of all the previous laws relating to the city and county of 
New York (L. 1882, Ch. 410; Ash’s edition) ; and (3) numerous other acts of the legis- 
lature, many of them special acts (the most important of these are referred to in the 
footnotes below). In tracing these various acts of the legislature relating to New 
York City, and to New York, Kings, Queens and Richmond counties, Baxter’s “‘Gen- 
eral Index to the Laws of the State of New York, 1777-1901,” with a supplement 
covering the years 1902 to 1907 inclusive, and Silvernail’s “Index to the Session Laws 
of the State of New York, 1775-1897’ may conveniently be referred'to. For the 
earlier history of New York City and county the following compilations are also use- 
ful: “Laws Relating to the City and County of New York,” by Murray Hoffman, 
3 vols., N. Y., 1865-9; “‘Laws of the State of New York relating particularly to the 
City of New York,” by David T. Valentine, N. Y. 1862; “A Compilation of the Laws 
of the State of New York relating particularly to the City of New York,” by Henry 
E. Davies, New York, 1885. ‘“‘Leslie’s History of Greater New York,’’ by Daniel 
Van Pelt, 3 vols., N. Y., 1898, also contains some material on this general subject. 
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the present city in 1896, and their relation to the cities which pre- 
viously existed within the limits of Greater New York. 

First, then, let us see what were the boundaries at various periods 
of the four metropolitan counties and of the earlier cities of New York, 
Brooklyn and Long Island City. The earliest of these political divi- 
sions to receive corporate existence were the counties—New York, 
Kings, Queens and Richmond—all of which were among the ten original 
counties created by the first colonial legislature in 1683.2. The boun- 
daries of New York county were the same as those of the original 
New York City—which at that time, however, had not yet received 
any charter—and comprised only Manhattan Island, a number of 
smaller neighboring islands and several of the ferries to Long Island. 
The first charter of New York City, the so-called Dongan charter 
granted in 1686, made no mention of New York county, created 
three years before, but gave the city the same boundaries as this 
county. Thereafter—for example in the Montgomerie charter of 
1730—the two were generally referred to together under the title of 
“The City and County of New York.” Their boundaries also con- 
tinued to be identical. Except for a few minor changes in these boun- 
dary lines, the limits of the city and county remained unaltered from 
1686 until 1873, when the towns of Morrisania, West Farms and 
Kingsbridge were taken from the county of Westchester * and made 
a part of the city and county of New York. In 1895, after the ques- 
tion of the formation of the present Greater New York had been sub- 
mitted to the voters of the various counties, cities, villages and towns 
affected, but before the actual consolidation, parts of certain other 
towns and villages of Westchester county, all but one of which had 
voted in favor of the proposed consolidation, were joined to and merged 
with the original city and county of New York. 

The second of the four counties established in 1683—Kings county— 
comprised the whole southwestern corner of Long Island. Brooklyn 
—or Breuckelen, as it was then called—was only one of the towns 
within this county. It was not until 1834 that it became incorpo- 
rated asacity.5 In 1851 Williamsburgh, in the adjoining town of Bush- 
wick, was also incorporated as a city, and in 1854 both Williams- 
burgh and the town of Bushwick were consolidated with the city of 


: Cf. also L. 1788, Chs. 63 and 64. +L. 1834, Ch. 92. 
: L.1873, Ch. 613. +L. 1851, Ch. 91. 
«L. 1895, Ch. 934. 
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Brooklyn.’ In 1894 the remaining towns of Kings county—Flat- 
bush®, New Utrecht,? Gravesend,” and Flatlands"! —were also con- 
solidated with Brooklyn, and the city thus became territorially iden- 
tical with Kings county. 

By 1895, therefore, the limits of the two chief cities which after- 
wards became part of Greater New York were identical with those of 
New York and Kings counties respectively, and the limits of the two 
counties were the same as at present. 

The third of the counties created in 1683—the county of Queens— 
comprised originally the whole northwestern corner of Long Island. 
It contained no cities until 1870, when Long Island City in the town 
of Newtown was incorporated.” In 1894 the whole western end of 
the county, including the towns of Newtown, Flushing and Jamaica, 
and part of the town of Hempstead, was asked to vote on the ques- 
tion of consolidation with New York City to form the present Greater 
New York," and voted in favor of this proposal. The consolidation 
took place two years later.“ At the end of another two years © all 
that part of the original Queens county which had not been made a 
part of New York City was separated from the portion which had, 
and was established as a new county—the county of Nassau. Queens 
county as it now exists, therefore, is wholly included within New York 
City. 

The fourth county created in 1683—the county of Richmond— 
comprises to-day as it did originally only Staten Island. It has never 
contained any cities. Like Queens county, it became a part of 
Greater New York in 1896. 

So much for the earlier boundaries of the various counties and 
cities comprised within Greater New York. Let us now consider 
briefly their governmental arrangements prior to the charter of 1897. 

As we have seen, the city and county of New York were territori- 
ally identical from earliest times, and remained so after the annexa- 
tions of territory in 1873 and 1895, and up to the formation of the 


7L. 1854, Ch. 384. 

L. 1894, Ch. 356. 

1894, Ch. 451. 

10 L, 1894, Ch. 449. 

1 L. 1894, Ch. 450; did not take effect until January 1st, 1896. 
12 L, 1870, Ch. 719. 

13 L, 1894, Ch. 64. 

L. 1896, Ch. 488. 

1 L, 1898, Ch. 588. 
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present city in 1896. It may have been partly owing to this fact that 
during the colonial period—and indeed up to 1857—the political 
existences of the county and the city were closely, not to say, inextric- 
ably, bound up with each other. The county received its organi- 
zation and powers under the general laws of the colony and the state, 
and under various special acts passed from time to time; the city, 
under its successive charters—supplemented also during the nine- 
teenth century by special acts of the legislature, at first infrequent 
but gradually increasing in number. The powers and duties con- 
ferred upon the two bodies, however, were to a large extent exercised 
by the same officers, and in many cases were none too clearly distin- 
guished. Thus the sheriff of New York county was also the sheriff 
of New York City, and it was not always easy to tell in which capac- 
ity he was acting. Likewise it was provided in 1813 ' that the cham- 
berlain of the city and county of New York should be considered the 
county treasurer, except as might otherwise be expressly provided— 
and this provision was continued in the Revised Statutes of 1827-1828. 
Of course, there came to be, in time, a number of county officers, like 
the county clerk, district attorney and county judge, who had noth- 
ing to do with the city government, and conversely many city officers 
who had nothing to do with county affairs; but, in general, the inter- 
locking of county and city governments was very marked. 

An act of June 19, 1703, in which provision was first made for the 
election by towns in the several counties of the state of boards of super- 
visors, expressly excepted from its application New York and Albany 
counties,” and conferred the powers—relating chiefly to local finances 
—which it elsewhere gave to these boards of supervisors, upon the 
common councils of the two cities. It was again provided in 1787 
that the mayor, or the recorder, and the board of aldermen of New York 
City should be—and they were thereby declared to be—the board of 
supervisors of the city and county of New York, and should be so con- 
sidered in all laws already made or thereafter to be made, except as 
otherwise expressly provided. This provision, virtually re-enacted 
in the Revised Statutes of 1827-1828, remained in force until 1857. 

In that year * the mayor, or recorder, and aldermen were excluded 
from the board of supervisors, and provision was made for the elec- 
tion of twelve supervisors at large for the county of New York on a 
separate ticket—the legal existence of the board, however, being con- 


1s Act of April 9,§151. 18 Act of March 23, §3. 
17 §5, 19 L. 1857, Ch. 490, as amended by L. 1858, Ch. 321. 
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tinued unbroken. From then on until 1874 the county government, 
though still more or less entangled with that of the city, was never- 
theless more separate and independent than at any other period.” 

In 1874 7! the governments of the city and county of New York were 
finally consolidated, but with the proviso™ that nothing in the act 
contained should be construed to affect the election or appointment 
of county officers whose election or appointment was provided for in 
the constitution, or any other purposes for which the city and county 
of New York was recognized in the constitution as one of the counties 
of the state. (We shall see in a moment that the constitution still 
remains the only bar to a complete consolidation of the four county 
governments with that of the city.) Under this act of 1874 the powers 
of the board of supervisors of New York county were transferred to 
the board of aldermen of New York City.2> This act remained in 
force until 1897. 

In Kings county, as we have seen, the city of Brooklyn was not even 
incorporated until 1834, and did not become co-terminous with the 
county until 1894. Up to 1854, when Brooklyn absorbed the city of 
Williamsburgh and the town of Bushwick, the government of the 
county had differed very little from that of any average up-state 
county containing one or more large cities. The city took over most 
of the county functions within its own limits, but continued to elect 
county supervisors and to share in the management of county affairs. 
After 1854 the city and county governments became more closely inter- 
related, but it was not until 1895—after the formation of Greater New 
York had been virtually determined upon—that a consolidation, sim- 
ilar to that effected in New York county in 1874, finally took place. 
At this time all the powers of the county board of supervisors were 
devolved upon the common council of the city. The offices of audi- 
tor and supervisor at large of Kings county were abolished, and their 
powers conferred upon the auditor and mayor, respectively, of the 
city of Brooklyn. The office of city treasurer was abolished and 
his powers given to the county treasurer. The county board of 
charities and corrections was also consolidated with the corresponding 

20 For interesting comment on the earlier relations of county and city government 
in New York City and county, see People v. Edmonds, 19 Barbour, 529, and Baker 
v. the Mayor, 9 Abbott, 82. 

27. 1874, Ch. 304. 

2 L. 1874, Ch. 305. 


2 §3.—Consol. Act of 1882, $§29 and 83. 
«L, 1895, Ch. 954. 
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city board. This act contained, however, the same proviso as the 
New York county act of 1874—-viz., that the election or appointment 
of the various constitutional county officers should not be deemed to 
be in any way affected. 

Thus by 1895 the governments of New York and Kings counties 
had been consolidated, so far as the constitution would allow, with 
those of New York City and Brooklyn. 

As to the governmental arrangements of Queens and Richmond 
counties prior to 1897, little need be said. The former contained one 
city of considerable size, Long Island City, but in neither county did 
the form of government differ materially from that of other counties 
throughout the state. 

Before taking up the changes which were introduced by the Greater 
New York charter of 1897, and the few modifications which have since 
been effected, let us consider for a moment the main outlines of the 
form of government which is provided by the constitution and stat- 
utes for the majority of the counties of New York state, in order that 
we may gain, by comparison, a clearer conception of the peculiar status 
of the four metropolitan counties. 

As in several of the middle Atlantic states, the general governing 
body of the county is the board of supervisors,» one member of which 
is elected from each town within the county, and one from each city 
or village, or from each ward of any city or village divided into wards. 
All the administrative and quasi-legislative powers of the county not 
expressly conferred upon some other county officer are exercised by 
the board of supervisors. These powers may conveniently be grouped 
under six heads, as follows: 

1. Care of property and control of public works. This includes 
the construction and maintenance of county buildings, including a 
county laboratory, as well as of roads, paths, bridges, monuments, etc. 

2. Financial functions, including the power to direct the raising of 
money to meet town and county charges, and the assessment and col- 
lection of state taxes; power to fix the salaries of various county offi- 
cers when the same are not fixed by law; power to audit town and 
county accounts, to prescribe the form in which the same shall be 
kept and to preserve town and county records; power to borrow 
money and to pledge the credit of the county for bond issues, etc. 

3. General ordinance-making powers, including the making of rules 


% Const., Art. 3, §§26-27; Consolidated Laws of 1909, Ch. 11—the “County Law”; 
Art’s. 2-7 incl. 
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governing county office hours, where the same are not fixed by law; 
the carrying out of the forest, fish and game law and further protec- 
tion of fish and game; the destruction of noxious weeds and animals; 
the keeping of dogs, etc. 

4. Powers as to boundaries of towns and other districts, including 
the establishment, alteration and division of towns, school commis- 
sioner districts, jury districts and fire districts. 

5. Powers in relation to the administration of justice and to the 
matter of correction. These include the management of the county 
gaol, provision for the custody and maintenance therein, or in the 
gaol of another county, of delinquents and persons detained in civil 
cases, provision of local offices for judges of the court of appeals and 
of all necessaries for other courts of record in the county, employment 
of a stenographer for the county court, etc. 

6. Powers granted to assist in the enforcement of the foregoing 
powers and in the general enforcement of the law—viz., the power to 
require the attendance of witnesses and to question them, or any 
county or town officer, as to county or town affairs; and the power to 
bring an action on the undertaking of any county officer. 

In addition to the board of supervisors, the constitution provides ** 
for the election in each county of a sheriff, a district-attorney and a 
county clerk, of a register of deeds in any county which wishes to have 
such an officer, and of a county judge (except in New York county) and 
surrogate.2” In some counties the offices of county judge and surro- 
gate are combined in one man; in others they are separate. In all 
counties except New York and Kings the sheriff, district-attorney, 
county clerk and register, if any, are to be elected for three-year terms 
—in New York and Kings for either two years or four years accord- 
ing as the legislature may prescribe. County judges and surrogates, 
except in New York county, are to be elected for six year terms. The 
legislature may provide for other county officers, either elective or 
appointive.?® 

So much for the constitutional provisions. In accordance with 
that last mentioned, the legislature has provided for the election, in 
each county outside of New York City, of a county treasurer and from 
one to four coroners, and for the election or appointment of one or 
more superintendents of the poor.?® Any county which desires to do 
so is also allowed to elect a county comptroller, and to provide for a 


¢ Art. X, §1; Cf. also the County Law. 28 Const. Art. X, §2. 
s7 Art. VI, §§14-15. 2» County Law, Arts. 8, 10 and 13. 
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county auditor to be appointed by the board of supervisors; and a 
number of counties have availed themselves of this permission.*° 

In addition to these general provisions, applying to practically all 
the counties, the legislature has by special acts created a number of 
additional elective and appointive county officers in particular coun- 
ties—notably in the county .of Erie. 

We are now in a position to understand more clearly the changes 
made in the government of the four metropolitan counties by the 
Greater New York charter of 1897." 

In the first place, all existing municipal or public corporations 
within the limits of the greater city, with the exception of the four 
counties, were abolished. Five new divisions for local municipal pur- 
poses, were, however, created—the five boroughs, viz., Manhattan 
and the Bronx (identical in extent, respectively, with the early city 
and county of New York, and with the portion of Westchester annexed 
thereto), and of Brooklyn, Queens and Richmond (respectively iden- 
tical in extent with the counties of Kings, Queens—as left in 1898— 
and Richmond). These borough divisions hardly concern us. 

In the second place, virtually the same transfer of powers which 
had been made in 1874 and 1895, respectively, from the counties of 
New York and Kings to the cities of New York and Brooklyn was 
now made from these two cities, and from the counties of Queens and 
Richmond, to the new city of New York. All powers formerly exer- 
cised by boards of supervisors, or by municipal legislative bodies act- 
ing as such, were devolved either upon some purely administrative 
board or officer of the new city, or upon its board of aldermen acting 
in conjunction with the mayor and, usually, with the board of esti- 
mate and apportionment. Boards of supervisors—consisting for each 
county of the members of the board of aldermen elected within the 
county—were to remain in existence for but two purposes, viz., to act 
as county boards of canvassers for all elections held within the county, 
and to divide the county, if the same were entitled to more than one 
assemblyman, into assembly districts. Even this latter power seems 
to have been taken from the county boards of supervisors by the char- 


30 County Law, Arts. XIV—a, added by L. 1909, Ch. 466 as amended by L. 1910, 
Ch. 8, and XII-a, added by L. 1910, Ch. 152. 

1 L. 1897, Ch. 378; Cf. also the supplemental act relating to boards of supervisors 
in counties wholly within a city but not comprising all of such city. L. 1897, Ch. 380. 

» L. 1897, Ch. 378, §1586; L. 1897, Ch. 380. 
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ter revision of 1901 * and conferred upon the board of aldermen act- 
ing as a unit.* 

As in the consolidation of New York City with New York county 
in 1874, and of Brooklyn with Kings county in 1895, so now in 1897, 
the constitution made it impossible to do away with certain elective 
county officers, or to consolidate their offices with the city govern- 
ment. They were made subject, however, to the complete financial 
control of the city authorities. Moreover, all other elective county 
offices existing at that time in any of the four counties, as well as some 
appointive county offices, were abolished—either by the charter of 
1897, or by amendments thereto up to, and including, the revision of 
1901—and their duties transferred to various city officers.*6 Certain 
appointive county offices, such as commissioners of jurors, public 
administrators,” and commissioners of records in New York and 
Kings counties, were, however, left unchanged. It was further pro- 
vided * that no city officer should hold any office under any of the 
four county governments. 

With this brief summary of the changes accomplished between 1897 
and the present time, it now remains for me to present, as briefly as 
possible, a somewhat more detailed and connected view of existing 


a3 §1586. 

« Certain special acts were passed between 1897 and 1903 relating to the powers 
of the board of supervisors of Queens county (L. 1897, Ch. 735; L. 1899, Chs. 74, 
187 and 414; L. 1900, Ch. 20, and L. 1903, Ch. 155), but, except in so far as these 
acts postponed the complete taking effect of the general provisions mentioned in the 
text, they do not seem to have altered these provisions in any important respect. 
Certainly since the charter revision of 1901, at least, the supervisors of Queens county 
have been on exactly the same footing as those of the other three counties (L. 1901, 
Ch. 466, §1586). 

# Const. Art. VI, §§14-15; Art. X, §1. 

ss The office of county treasurer was abolished in Richmond by the charter of 1897 
(L. 1897, Ch. 378, §1587); in Queens by an act of 1899 (L. 1899, Ch. 483.—) and in 
Kings by the charter revision of 1901 (L. 1901, Ch. 466, §1587). In all three cases 
the powers of the office were devolved upon the city chamberlain of Greater New 
York. (L. 1903, Ch. 395.) 

The functions of county superintendents of the poor in Queens and Richmond 
counties were handed over to the department of charities of New York City. 

The office of county coroner was abolished and coroners were made thenceforth 
borough, instead of county, officers. (Charter, §§1570-1571.) 

37 The public administrator of New York City was made the public administrator 
of New York county. (Charter, $1585.) 

Charter, §1549. 

6 


82 PROCEEDINGS OF THE 


arrangements, and, finally, to indicate, in a general way, the conclu- 
sions to which a study of the subject has led. 

Let us take, first of all, the powers which we have cited as belong- 
ing to the board of supervisors of the average up-state county and see 
where, under the present scheme of government in Greater New York, 
these various powers are lodged. 

By this process we shall be able to realize more clearly the extent to 
which the four county governments have been merged in that of the city. 

The first of these powers—viz., the care of county property and the 
construction and maintenance of public works—is divided in New 
York City among a large number of city authorities. For example, 
the board of estimate and apportionment and the board of aldermen 
exercise a general oversight over all city and county property, and 
have general charge also of the construction and maintenance of all 
the more important public works. Subject, however, to their finan- 
cial control, to the ordinance-making power of the board of aldermen 
and to the general administrative control of the mayor, certain city 
departments, such as the department of bridges, the department of 
docks and ferries and the department of parks and playgrounds exer- 
cise the actual care of various kinds of city property. The care of 
the streets is divided between the street cleaning department, the 
department of water supply, gas and electricity and the several bor- 
ough presidents; and public works in connection with the streets, 
such as paving, lighting, sewerage, etc., are under the control of the 
two authorities last named. Local improvements are initiated and 
authorized by the boards of twenty-five local improvement districts, 
subject to the approval of the board of estimate and apportionment 
(and, where the proportion of the total cost borne by the whole city is 
over $500,000, to the approval of the board of aldermen as well). 
When so approved they are carried out by one of the borough presi- 
dents. In these local improvement boards we can see certain traces 
of the original county boards of supervisors and their functions. They 
are composed, for each local improvement district, of the aldermen 
elected within the district (usually three in number) and of the presi- 
dent of the borough within which the district is situated. In the bor- 
ough and county of Richmond they practically amount to a county 
board of supervisors, for the whole county forms but one improvement 
district. In the other counties, however, their jurisdictions are 
smaller—Queens county being divided into two districts, Kings into 
nine and New York into thirteen. Each board has jurisdiction only 
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over those matters the costs or expenses of which are to be wholly or 
in part a charge on the people or property of its own district, but two 
or more boards may combine for an improvement affecting two or 
more districts.2® Except in so far, however, as these local improve- 
ment boards, though legally city authorities, are in certain respects 
analogous to, and survivals of, the former county boards of supervisors, 
all powers elsewhere exercised by the counties with regard to public 
works are in New York exercised by the city government. 

The same is true of the financial functions elsewhere exercised by 
counties. In the first place, the annual budget, for the four counties 
as well as for the city, is made up by the Board of Estimate and Appor- 
tionment, subject to the reduction or excision of any items of appro- 
priation by the board of aldermen, which action by the board of alder- 
men is, in turn, subject to the veto power of the mayor. The charter 
provides specifically *° that the board of estimate and apportionment 
shall ‘‘in addition to such other amounts as it may in its discretion 
provide for public purposes in the city of New York and the several 
counties wholly contained within its territorial limits, annually include 
in its final estimate the following sums, which shall annually be raised 
and appropriated: * * * * * Sixth.—Such sum as may be necessary 
to pay the salaries of county officers within the counties of New York, 
Kings, Queens and Richmond, and likewise all other expenses within 
said counties and each of them which are county as distinguished from 
city charges and expenses.”’ The other county expenses, outside of 
salaries, which are referred to in this section consist chiefly of (1) the 
running expenses of the several county offices and of the various county 
courts, including the supreme court within each judicial district; “ 
(2) the cost of maintaining, at various state and city institutions for 
the care and relief of the blind, the deaf, the dumb and the feeble- 
minded, children whose homes are in the several counties in ques- 
tion; “? and (3) miscellaneous items, chiefly connected with the admin- 
istration of justice. 


Charter, §§425-436. 

«0 $230; Cf. also §226. 

« New York county constitutes the first judicial district; Kings, Queens and Rich- 
mond counties, together with the other two counties on Long Island, Nassau and 
Suffolk, constitute the second judicial district. 

« This expense is charged against these counties under the mandatory provisions 
of certain special state laws. 

« Cf. the Budget for 1911, pp. 289-319, incl. The total expenses for all four coun- 
ties for 1911 amounted to only $5,453,805.25 out of a budget of $174,079,335.16. 
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Likewise the fixing of the salaries of county officers, except in so 
far as these salaries are fixed by state law, is entrusted to “the board 
of aldermen on the recommendation of the board of estimate and 
apportionment.” 

Another financial function of the average county which is performed 
for the counties within New York City by the city authorities is the 
levying and collection of taxes for county purposes, and the super- 
vision of the assessment and collection of state taxes. The comp- 
troller is required to include, in his annual statement to the board of 
aldermen of the amount required to be raised by taxation, a state- 
ment of the amount needed to pay the salaries of county officers and 
other county charges and expenses in the four counties; and the board 
of aldermen is authorized and directed to levy and collect such amount 
from the taxable property within each of said counties ‘‘to the end that 
each of said counties shall ultimately bear and pay all expenses nec- 
essary to be incurred within the county for county as distinguished 
from city purposes.’”“ In order to comply with this last provision 
the expenses of each county are added to the general city expenses 
for the purpose of computing the tax rate within such county; and 
the tax rates of the different counties are consequently unequal. 

Still another financial function of which the four metropolitan coun- 
ties have been completely deprived is the power to borrow money and 
to pledge the property of the county as security. It was provided by 
the charter that the existing debts of Kings and Richmond counties, 
and a proportionate part of the debt of Queens county and the town 
of Hempstead, should become charges against the new city of New 
York, and that all future obligations should be issued or entered into 
by, and in the name of, the Corporation of the City of New York.“ 
All existing laws as to the public debts of the municipal and other pub- 
lic corporations consolidated with the city of New York were to 
remain in force, but were to be carried out by the new city of New 
York. ‘‘All pledges, taxes, assessments, sinking funds and other rev- 
enues and securities provided by law for the payment of ”’ these debts 
were to be “‘in good faith enforced, maintained and carried out by ” 
the city of New York,*’ and the city sinking fund commissioners were 
to act as such for the sinking funds of all these former debts.4® The 
counties also specifically prohibited by the charter 4* from becoming 

« Charter, §§56, 1583. «7 Charter, §5. 


«Charter, §902, Cf. also §§248-249. «8 Charter, §204. 
§4, «9 §8, 
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indebted for any purpose. Since 1897, therefore, the corporate stock 
of New York City has been issued in the place of county bonds or bonds 
of any of the former public corporations within the greater city.*° 

Finally the comptroller of New York City, instead of the county 
board of supervisors, audits and controls the expenditures of the re- 
maining county officers. The charter provides®™ that ‘‘all county 
charges and expenses and salaries of county officers in said counties 
and each of them shall be audited and paid by the department of 
finance out of the fund or appropriation applicable thereto, and the 
audit of said department in respect to such charges and expenses shall 
extend to the reasonableness thereof, and shall be, in all respects, as 
full and complete as the audit of city charges and expenses.” The 
actual custody and handling of county money is performed, as we 
have seen, by the city chamberlain. 

So much for the former financial powers of the metropolitan coun- 
ties. Three other classes of county powers—viz., ordinance-making 
powers, powers as to boundaries, and powers granted to assist in the 
carrying out of other powers—have, under the present arrangements, 
been handed over for the most part to the board of aldermen of New 
York City, subject in some cases to the mayor’s veto. Some of these 
powers are also possessed, to a greater or less degree, by other boards 
and officers of the city government. The point which chiefly interests 
us, however, is that they are no longer possessed by the four 
counties. 

Finally we come to the powers of the county in relation to the ad- 
ministration of justice. These powers, too, in so far as they are exer- 
cised in other counties by boards of supervisors, have, in New York 
City, been chiefly handed over to the board of estimate and appor- 
tionment and the board of aldermen. Thus, for example, it is the 
duty of these two bodies to make provision for the housing of the vari- 
ous courts and subordinate judicial officers, and to furnish them with 
such supplies as they may need. It is also their duty to provide for 
the care of all persons detained in the county gaols. 

The actual administration of justice, however, and the subordinate 
administrative duties connected therewith, are, as was indicated at 
the beginning of this article, still in the hands of elective and appoint- 
ive county officers, and constitute the only important county func- 
tion now remaining—the sole raison d’étre, one might say, of the four 
metropolitan counties. Let us glance briefly at the provisions gov- 


so Charter, §170. 81 §1583. 
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erning these county officers, in order that we may see how these pro- 
visions differ from those in force with respect to the other counties 
of the state. 

In the first place, the various county officers of the four metropoli- 
tan counties are governed, to a very much larger degree than those 
of most of the other counties, by special acts of the legislature. Their 
salaries and duties, their assistants and employees, and the salaries, 
duties and office hours of these assistants and employees, are con- 
stantly being altered by the legislature, and differ considerably from 
those of similar officers in other counties. In New York county the 
county clerk, district attorney ® and register * are elected for four 
years, and the sheriff for two. In Kings the district attorney is 
elected for four years and the sheriff, county clerk and register for 
two. In Queens and Richmond the county clerk performs the duties 
of register of deeds, and, together with the sheriff and district attorney, 
is elected for three years—just as in the up-state counties.*” 

Most of the county officers within New York City are given fixed 
salaries, the principal exception being the sheriff of New York county 
who still continues to receive for his own use, in addition to a salary 
of $12,000, one half of all the fees which he collects—a privilege which, 
it is estimated, nets him, together with his salary, a total compensa- 
tion of upwards of $50,000 a year.®® 

Coroners, as has already been stated, are no longer county officers 
in New York City, but are elected, under the provisions of the present 
charter,®® by boroughs—four in Manhattan, two in the Bronx, two 
in Brooklyn, two in Queens and one in Richmond. 

In Kings, Queens and Richmond counties the provisions with 
regard to the county courts are similar, on the whole, to those gov- 
erning other counties throughout the state. In each of them a county 


1897, Ch. 989. 

8 L. 1896, Ch. 888. 

1897, Ch. 53. 

sL. 1895, Ch. 826. 

ss L. 1896, Ch. 772; Cf. also People v. Palmer, 154 N. Y. 133, where it was held 
that, under the provisions of Art. X, § 1, of the Constitution, if the legislature did 
not fix the term of office of the county clerks, district attorneys, sheriffs and registers 
of New York and Kings counties at either two or four years, their term should be 
two years. 
57 Const. Art. X, § 1; also the County Law. 
ss L, 1890, Ch. 523, as amended. 
§§1570, 1571. 
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judge (in Kings there are two county judges) is elected for six years; °° 
and in Kings and Queens a surrogate is also elected for six years. 
In Richmond the county judge acts as surrogate. In New York 
county, on the other hand, the provisions as to the county courts dif- 
fer rather markedly from those of other counties. In place of a 
county judge elected for six years there is a county court of general 
sessions composed of seven judges elected for fourteen years. Two 
surrogates are elected for fourteen instead of for six years. The sal- 
aries of all these judges within New York City are also higher than 
those up state. These salaries, and the cost of running the courts, 
are county charges, but are paid, as we have seen, by city officers. 

We see, then, that the merging of the four county governments in 
that of the city of New York has proceeded about as far as it can under 
the present provisions of the constitution. Any further consolida- 
tion will require a constitutional amendment, under which the remain- 
ing elective county officers may become either state or city officers, 
and may be appointed either by the mayor, by some other city au- 
thority, by the governor, or by the higher courts. There are few per- 
sons, I think, who will not agree that such a change is eminently 
desirable. Why should the county clerk and register of deeds be 
elected by the people if the commissioner of jurors and the public 
administrator may properly be appointed? And why should the 
sheriff and district attorney, whose duty it is to enforce state laws be 
elected by the voters of the county? It has recently been proposed 
that these two last-mentioned officers should be made appointive by 
the governor, who now has power under the constitution to remove 
them. It is further proposed that the county clerk and register should 
be appointed by the appellate division of the supreme court in each 
department.® As for the county judges, the mayor now appoints 


60 Const. Art. VI, §14; County Law, Art. 14. 

* Const. Art. VI, §15; County Law, Art. 14. 

: Const. Art. VI, §14; also L. 1907, Chs. 411-412. The old City Court of New 
York City as it existed prior to 1897 was merely continued by the Greater New York 
charter (§§1345-1346.). Its members are now elected only within New York county, 
but like the Municipal Court, the Board of City Magistrates and the Court of Special 
Sessions, it is legally a part of the city government, and not of the government of New 
York county. 

«s Const. Art. VI, §15. 

« County Law, Art. 14, §232. 

«6 Commissioners of jurors in New York and Kings counties are at present so ap- 
pointed. (L. 1901, Ch. 602.) 
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the city magistrates and judges of the court of special sessions. 
There is no such fundamental difference between the functions of 
these courts and those of the county judges and the court of general 
sessions in New York county but that the mayor might safely be 
allowed to appoint these latter officers as well. The same is true of 
the surrogates. If these changes were made it would not be a far 
cry to the entire abolition of the counties within New York City—or 
their retention merely as electoral districts in case some of the judges 
were left elective. Such a change would not only shorten the local 
ballot but would probably result as well in some saving of expense to 
the tax payers of the city. It is to be hoped that, at the next con- 
stitutional convention, if not before, such action may be taken. 
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COOK COUNTY AND CHICAGO 


BY F. D. BRAMHALL 
University of Chicago 


The city of Chicago lies entirely within Cook County, and with 
the exception of a slight overflow into Du Page County, all of its 
suburban growth lies now and will for some time lie in the same county. 
Cook County is therefore the second in the United States in popula- 
tion, having 2,400,000 against New York County’s nearly 2,800,000. 
The corporate limits of the city of Chicago include a slightly decreasing 
proportion of the county’s population: in 1890 they contained 92.3%, 
in 1900 92.4%, and in 1910 90.9% of the total; that is to say, the 
city’s suburban growth is slightly greater than its internal increment. 
The population of the county now outside of the city numbers 220,000. 
The area of the city is 1914 square miles; and of the county not 
quite five times as much, or 933 square miles. 

It is of some interest to the problem of government and its possible 
reorganization to note that only 5 of the 102 counties of Illinois have 
an area as large as that of Cook, while there are two with actually less 
area than the present city of Chicago. The average and median size of 
Illinois counties is 540 square miles against Cook’s 933. In population 
there are only two others that pass 100,000; and the next to Cook, 
with 2,400,000, or with 220,000 outside of Chicago, is St. Clair with 
120,000. On the other hand there are 9 counties with a population 
of under or approximately 10,000 apiece—less than one sixth of a 
Chicago ward,—and most of these are decreasing in population. 

The county was governed under the first state constitution, 1818- 
1848, like all the other counties of the state, by a board of commis- 
sioners elected at large. In 1848 the option of township organization 
was offered, and Cook County like all the other northern counties 
immediately adopted it. The city of Chicago (which had been 
chartered in 1837) was divided into three towns, each of which had its 
town meeting and sent its supervisor to sit on the county board with 
the supervisors of the country towns. The phenomenal growth of 
Chicago from 1850-1870 soon resulted in gross under-representation 
of the city population in the management of county affairs—a fact 
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which was conspicuously taken advantage of during the sixties when 
the legislature and the abortive Constitutional Convention played 
battledore and shuttlecock between city and county with the control 
of the city police. In 1870 the makers of the present constitution, 
rigidly as they applied elsewhere the principle of uniformity and the 
prohibition of special legislation, made special provision for Cook 
County. There is prescribed in the constitution a board of 15 mem- 
bers, 10 chosen at large in the city and 5 in the rest of the county—a 
proportion practically corresponding in 1870 to population, but now 
giving country voters about 43 times the representation of city 
voters; and every annexation to the city, so long as the constitution 
is unamended, exaggerates the city’s under-representation. 

At the same time it became more and more apparent that the system 
of town organization superimposed on the city was a travesty on 
popular government; and it is only another instance of our character- 
istic political complacency that not until 1898 were the functions of 
the towns in assessment and collection of taxes taken from them, not 
until 1901 were the separate town governments finally abolished, 
while the separate town election of justices and constables continued 
until 1906. 

The government of Cook County now has at its head a board of 
commissioners of 15, 10 from the city and 5 from the county, elected 
at large in the two divisions, all at the same time, in November of 
every even year. One of the 15 is at the same time elected as presi- 
dent by popular vote. There are also eight executive officers chosen 
by popular vote for a four-year term in two groups: the state’s attor- 
ney, coroner, recorder of deeds and surveyor in the presidential year, 
and the sheriff, treasurer, clerk and superintendent of schools in the 
intervening even year. There are two tax boards with six-year 
terms: a board of assessors of 5 members, 2 or 1 of whom are elected 
every even year, and a board of review of 3 members, one of whom is 
elected every even year. There are elected also by the voters of the 
county a county judge and a probate judge, a clerk of the probate 
court and a clerk of the criminal court every four years between presi- 
dential elections, and a superior court clerk and a circuit court clerk 
in the presidential year, all at the November elections. Every sixth 
year an appellate court clerk is elected at the same time. A rough 
estimate indicates that the voter will next fall be asked to pick his 
county officers from a ballot containing candidates for upward of 80 
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separate offices, if we count presidential electors, or nearly sixty if we 
omit them. There will probably be over 400 names on the ballot. 

At the same time with the county and general elections the elections 
of trustees of the Sanitary District are held, 3 being chosen every 
two years for a six-year term, and one every six years as president. 
The Sanitary District, a municipal corporation for the construction 
and management of the Drainage Canal, includes all of the city of 
Chicago and a strip of territory outside the city, but wholly within 
the county. The city elections are held separately in the spring; and 
the city voter has presented to him every fourth year a ballot con- 
taining 4 offices only: Mayor, treasurer, clerk, and alderman; 
every second year, one containing the last three; and in the inter- 
vening years he chooses only an alderman. 

It is fair to say that there is a much greater chance for intelligent 
voting in city than in county elections; and the same observation 
applies with increased force to the direct primaries preceding the 
elections. The city voter has the issues and personalities of the gov- 
ernment of the city corporate presented to him simply and independ- 
ently; those of the county government not only in an unintelligible. 
complexity, but mixed with the extraneous forces of state and national 
politics. This alone would be enough to account for the lower level 
of county elections; but there is another consideration which should 
not be overlooked. The city corporate stands in the mind of most 
men for their local government; it has its picturesque history, its 
visible physical embodiment, its corporate personality, its stimulus to 
the pride of its people and its claim upon their loyalty. The county 
can make no such appeal, and it is a political fact to be reckoned with 
that however you may urge that the county is an essential part of 
city government, that the city electorate is almost equivalent to the 
county electorate, and should assert an equal proprietorship, it is 
almost impossible to overcome the obsession that the county is an 
alien thing. There is no more serious consequence of the parcelling 
out of our local governmental powers and the shattering of responsi- 
bility for our municipal housekeeping than just this forfeiture of the 
sense of identification with government and the force of local patriot- 
ism which should be a tremendous asset for American political 
improvement. 

Let us turn now to the main relations which this unwieldy corps of 
county officers bears to the city population. Let us look first at the 
fundamental question of finance. Cook County had in 1910 a budget 
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of about 103 millions; of this amount about 734 were raised by the 
general property tax, about 93% of which was collected in the city of 
Chicago. Of the miscellaneous income, principally fees, ‘making up 
the other 214 millions, Chicago probably contributed a somewhat 
larger proportion. This, however, is not the principal interest of 
the city in county finance administration. The county is the agent 
both of the state and of all the local governments within the county 
in the assessment and collection of the general property tax. The city 
corporate has nothing whatever to do with the valuation of property; 
that work is done in the first instance by the county board of assessors, 
elected by popular vote on general ticket, and reviewed by the county 
board of review, elected in the same way. Judicial appeals from the 
assessors and board of review go to the county court. After equal- 
ization by the State Board of Equalization, the assessment rolls are 
turned over to the county clerk. To the county clerk also are 
certified the state tax rate, the county tax rate, the Sanitary District 
rate, the city corporate, city bond and tuberculosis sanitarium rates, 
the school building and educational rates, the South, West and Lincoln 
Park rates, those for several smaller park districts, and the rates for 
the various towns and villages and school districts outside of Chicago. 
It is the duty of the county clerk to apply the appropriate rates to 
each piece of property on the assessment rolls and extend the resultant 
total as a single charge. In doing so, however, he is restrained by one 
of the most remarkable exhibits in the whole museum of administra- 
tive curiosities: the renowned Juul law. Stated as simply as its 
nature permits, this law, recognizing the futility for the protection of 
property-owners of a limitation upon the taxing power of individual 
governmental bodies, if these bodies are to be piled one on another, 
declares that the total taxes of all local bodies upon a single piece of 
property are to be limited. The county clerk is directed, therefore, 
to set aside the state tax rate and certain favored local rates, such as 
the school building rate and a third of the Sanitary District rate; to 
add all other rates falling on any single piece of property together, 
and if he finds the total to be over 5% to reduce the total to 5% by 
reducing every component tax in the same proportion; but in so 
doing he is not to reduce the city tax (normally 2%) below 1.8%, nor 
the county tax (nominally .75%) below .60%. The process is a most 
intricate one; nobody outside of the Tax Extension division of the 
county clerk’s office pretends to know the details of it, and the county 
clerk reveals nothing of the process. No taxing body in the county 
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has the data on which to predict what the result will be upon its own 
income; the necessary consequence, then, is that every authority, 
expecting a cut, will ask for enough to cover the expected loss; each 
doing the same, every tax rate certified is, by so much, higher than it 
would otherwise be; the higher each one is, the higher the total; the 
higher the total the greater the cut, and the circle is complete. There 
is in the whole system no place for a rational consideration and balanc- 
ing of the needs of the various taxing bodies, nor for a scrutiny of 
their expenditures; no provision whatever for mutual adjustment 
and control. The function of the county clerk is a purely ministerial 
one, and its mysterious exercise is accepted in a spirit of fatalism. It 
is especially worthy of note in this connection that the county clerk, 
who is ex-officio comptroller, through whom 40 millions of general 
property taxes are levied, and who is the responsible accounting officer 
for a government with a budget of its own of more than 10 millions 
publishes no report whatever of the former function and of the latter 
only a perfunctory one buried in the files of the ‘Proceedings of the 
County Commissioners.” It would be hard to find a parallel reticence. 

The county not only levies but collects and distributes the taxes. 
The collection books, prepared by the county clerk, are delivered 
to the county treasurer, who is ex-officio collector. After collection, 
the treasurer apportions the yield among the various taxing bodies 
in proportion to their levy. License taxes, water rates and special 
assessments are collected directly by the city. 

In addition to finance, the county performs three other principal 
functions for the city: it administers the courts and the machinery of 
justice; it is the local charity authority; and it supervises elections. 

The county functions in connection with justice are not different, 
except in extent, from those usual with counties. Cook County has 
its county judge, who has original jurisdiction over tax, assessment and 
election cases, and appellate jurisdiction over justices of the peace 
(now existing only outside of Chicago). There is also a probate judge. 
Cook County constitutes one of the 18 judicial circuits of Lllinois, 
with an augmented number of judges and a special criminal branch. 
It also has a superior court, of identical jurisdiction, which does not 
exist in other counties. Cook County is also one of the 4 appellate 
court districts of the state, and has a specially increased appellate 
bench. The state’s attorney, a county officer, is public prosecutor, 
and divides with the mayor and the city police, in a somewhat vague 
manner, responsibility for law enforcement. Three years ago, for 
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example, when the mayor refused, as he has done ever since 1871, to 
enforce the Sunday closing law for saloons, the state’s attorney was 
prevailed upon to institute prosecutions; and the present state’s 
attorney has interested himself in the condition of the city police 
force sufficiently to send to Joliet one of the inspectors. The coroner 
performs the usual functions, which could better be done by some one 
else. The sheriff is executive officer for all courts of record in the 
county, and keeper of the county jail. He has undefined powers as 
conservator of the peace, within as well as without the city limits. 
More than once special deputy sheriffs have been sworn,in to keep the 
peace and protect property on city streets. The jury system in all 
courts of record is administered by jury commissioners appointed 
by the judges of the various courts jointly. It is appropriate to 
notice here that the judges of the circuit court have the duty of deter- 
mining the number of employees to be allowed in the county fee offices; 
and that the judges of the same court appoint the South Park com- 
missioners. The city has a system of municipal courts, and maintains 
a house of correction and school for juvenile delinquents. 

The county and not the city is the unit of local charity administra- 
tion. Excepting the Municipal Lodging House and a tuberculosis 
sanitarium soon to be opened the city maintains no institution for 
charity. The county, on the other hand, has a department of poor 
relief, a county hospital, an infirmary (poorhouse), a hospital for insane 
(soon to be taken over by the state), a tuberculosis hospital, and a 
juvenile home. 

The election machinery of Chicago is in the hands of a board of elec- 
tion commissioners appointed by the county judge, and removable 
by him. It is the duty of these commissioners to divide the city into 
election precincts after each presidential election, to appoint election 
officials, and to supervise the conduct of elections. For this purpose 
they may command the services of the city police, and the county 
judge may swear in special deputies to assist in protecting the regularity 
and purity of elections. It is this power over elections which has 
made the office of county judge an especially coveted prize; and here 
at least is a judicial office whose political aspects are far more con- 
spicuous than any others. 

In political party organization also, the county and not the city is 
the unit. The county central committee is the local representative 
of state and national parties, and upon its executive committee sit 
the powers that be in the party machines. Although the city vote is 
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preponderant, the partnership with the county has had a considerable 
significance in Chicago politics. The vote of Chicago has been evenly 
enough balanced between the two great parties to make the addition 
of the strongly Republican county vote an important factor; and the 
delicate adjustment of Democratic and Republican votes in the various 
local primaries and elections, and of political prizes in city hall and 
county building has been a field which has employed and rewarded 
expert political tradesmen—none perhaps more expert than the pres- 
ent junior senator from Illinois. 

There are a few minor functions performed by county officers within 
the city of which a mere mention will suffice: the recording of real 
estate transfers and registration of titles; the nominal supervision 
of the school statistics upon which the distribution of the state school 
fund is based; and the issuance of a few licences such as hunting 
licenses and marriage licenses. 

Probably no student of Chicago government would contend that 
the county performs any of these functions better than the city would 
perform them, or that any of the interests now entrusted to the county 
are safer there than they would be if administered by officials responsi- 
ble only to the city electorate. On the other hand the fact of division 
and duality in itself is one of the conspicuous hindrances to govern- 
mental progress in Chicago. We are happily past the day when the 
theory of governmental paralysis in the interest of public safety, the 
theory of checks and balances, is the controlling one in political recon- 
struction. Neither have the demands of any ideally conceived sym- 
metry or uniformity of institutions the force they once had with us. 
We seem to be emerging in our political philosophy from a dogmatic 
idealism to a frank empiricism and pragmatism. So far as the Chicago 
and Cook County situation has any contribution to offer to the general 
county-city problem, it is merely to declare that sooner or later the 
county system must yield in such a community to the demands of 
expediency. The order of the day is simplification, and one important 
step toward a simplification of our local government, most pressing on 
the financial side, must be a consolidation of county and city govern- 
ment, either with the present boundaries of Cook County, or preferably 
by a division of territory and the erection of a new city-county to 
include in one organization the whole local government of Chicago 
and its surrounding suburban area. 

As a practical matter, our prospect for relief is a rather unpromis- 
ing one. The government of Cook County is imbedded in the con- 
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stitution; the constitution forbids the creation of new counties of 
less than 400 square miles of area, or one whose boundaries run within 
16 miles of an existing county seat. The constitution is exceedingly 
difficult of amendment at best; two amendments, those for the initia- 
tive and referendum and for the reform, are fighting for precedence; 
and most important of all, the apathy or hostility of the town-state 
vote must be overcome before Chicago can hope for a remedy for its 
local difficulties. 
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THE SCHEME OF SEPARATION OF CITY AND COUNTY 
GOVERNMENTS IN SAINT LOUIS—ITS HISTORY AND 
PURPOSES 


BY TRUMAN PORT YOUNG 
Assistant City Counsellor of St. Louis 


The city of St. Louis and the county of St. Louis are two totally 
separate and distinct political subdivisions of the state of Missouri. 
The city of St. Louis is, for all political purposes, a county as well as 
a city, and has been such since the adoption of the Scheme and Char- 
ter in 1876. It is the existence in the city of St. Louis of the powers 
of a county, and its character as a political subdivision of the state, 
which makes it unique among the cities of the United States. At the 
time of the adoption of the charter I believe there was no other city 
in the United States which was organized in a similar manner, though 
subsequently other cities have framed charters more or less along the 
lines of that of St. Louis. In fact, the St. Louis Charter was, at the 
time of its enactment, considered by many a model instrument. The 
idea of ‘home-made ”’ charters became popular. The spread of the 
so-called ‘‘Missouri Idea ’’ was shown by amendments to the consti- 
tutions of several states. Most of these provided for a degree of 
“home-rule ” for cities. The importance of the separation between 
the city and county which had taken place in St. Louis seems to have 
been largely overlooked in the legislation which followed, both in Mis- 
souri and elsewhere. That separation, however, was absolute. It 
was not a consolidation of the city and county. The city was carved 
out of the county of St. Louis, and made, for all intents and purposes, 
a separate county. 

St. Louis originated as a corporate entity in 1809, when it was incor- 
porated by the court of common pleas for the district of St. Louis, 
under authority of an act of the legislature of the territory of Louisi- 
ana. After the admission of the state of Missouri into the Union, St. 
Louis received a new charter from the legislature on December 9, 1822, 
and from that date until 1876, when the present charter was adopted, 
the city continued to be operated under various charters enacted 
by the state legislature. The state was continually changing and 
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altering the charter of St. Louis; the limits of the city were constantly 
extended; in fact, the legislature of Missouri showed the same ten- 
dency which has been apparent throughout the other states of the 
Union, to be constantly tinkering with the charters of the large cities. 
These changes and amendments, it is needless to say, were not always 
enacted for the benefit of the city itself, but frequently for political 
motives, to give some advantage to the party in power in the legisla- 
ture. Frequently also, these amendments were offered by the city’s 
own representatives, to serve their private ends and for purposes of 
purely personal advantage. 

From 1852 to 1876 the city charter was changed almost every year. 
Experiments were made with two houses in the municipal assembly 
and with one. In 1870 the corporate limits of the city were again 
extended to embrace the town of Carondelet, and a revised charter 
was enacted. It was under this legislative grant, as amended from 
year to year, that the city was operating, when the proposition was 
made for the adoption of the present charter. At that time the city 
was suffering from two distinct evils, first, the dominance of county 
politics in the administration of city affairs, and, second, the control 
of city affairs by the state legislature, I think an examination of the 
literature of the time will show that the general impelling motive for 
the adoption of the present charter was a desire to be rid of interfer- 
ence in local affairs by the state government. This charter repre- 
sented a tremendous advance in the government of the city along 
almost every line, and the separation from the influence of the county 
was undoubtedly one of the motives which strongly induced the voters 
to adopt it; but the fact that the charter was not under the control 
of the city and was being constantly changed and amended by the 
state, was, I think, felt as the chief burden from which the voters 
desired to rid themselves. 

An examination of the session acts of the state prior to 1876 will 
show in what great detail the state undertook to regulate city affairs. 
This is true not only of the affairs of the city of St. Louis, but of all the 
cities in the state. The acts are packed with local statutes referring 
specifically and by name to various cities, such as Joplin, St. Joseph, 
Jefferson City, Kansas City and St. Louis. By these acts, the duties 
of the mayor were defined as were also the duties of the city marshal 
and the method of appointing officers; police courts were established, 
and the duty of police justices defined; the method of taxation and 
the rates of taxation were set out. There is no conceivable subject, 
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in relation to purely municipal affairs, which the legislature did 
not control at will. The public debt of cities was limited only by such 
provisions as the legislature saw fit to enact, and a politician who 
desired, for his own purposes, to increase the public debt of a city, 
did not usually find it difficult to obtain legislative consent. 

In addition to these evils, which were by no means peculiar to St. 
Louis, nor even to cities of Missouri, St. Louis was burdened by the 
presence of county officers, and the control of many municipal affairs 
by the county. There were, of course, certain matters which were 
properly subjects for state regulation, such as the election of judges, 
the preservation of the peace and the collection of state revenue. In 
regard to these, there seems to have been little conflict between city 
and county authorities, but other matters which are in their nature 
such as should be controlled by the local authorities, were partly under 
the power of city officials and partly under the authority of the county 
court. The county, in addition to being a political subdivision of 
the state, was a corporate entity with many purely local duties to 
perform, and its corporate powers were represented and embodied in 
the county court. As far as the government of the city was con- 
cerned, the county of St. Louis was the county court, and the county 
court was the county of St. Louis. This court sat within the city. 
There were seven members. It had the power to appropriate money 
for a great many purposes; it spent money yearly for the improve- 
ment of the roads and the public buildings in St. Louis County. 
Charges of extravagance were freely made, and were, I have no doubt, 
justified. The appropriation for roads and bridges by the county 
court the year before the adoption of the present charter, amounted 
to $300,000, and other expenditures were proportionate. The citi- 
zens of St. Louis, of course, paid by far the large portion of this burden. 
The taxes of the county were collected very largely in the city and 
expended very largely in the county. There was a loose system of 
administration of county affairs. No adequate check was kept upon 
the expenses of the county court; salaries were high; office-holders 
were prospering; embezzlement was by no means unknown, if we 
may judge from the accounts in the daily press of the time. A sys- 
tem of extravagance in the administration of public affairs had grown 
up, which was felt chiefly by the citizens of the city, and which they 
found extremely difficult, if not impossible, to control. There were 
a great many more offices than was necessary for the administration 
of public affairs. This double system of government, as it was labeled 
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in the press of the time, was felt to be a reckless scattering of the pub- 
lic funds. 

The charter enacted by the legislature in 1870 was a rather crude 
instrument. There seemed to be no relief in sight except by a radical 
departure from the former state of affairs. The demand was made 
first for a new constitution of the state of Missouri, and, second, for 
a new charter for St. Louis. 

The first step which was taken was the enactment of a new consti- 
tution. By this constitution, it was supposed that a new order of 
things would be initiated affecting all the cities of the state. Limits 
were placed upon municipal indebtedness; cities were prohibited 
from lending their credit to any individual or association or from 
becoming stockholders in any corporation, association or company; 
the legislature was forbidden to pass special and local laws, regulating 
the affairs of counties, cities, townships, wards or school districts or 
incorporating cities, towns or villages or changing their charters. It 
was required that the general assembly should provide, by general 
laws, for the organization and classification of cities and towns, and 
that the number of classes should not exceed four, and that the powers 
of each class should be defined by general laws, so that all municipal 
corporations of the same class should possess the same powers and be 
subject to the same restrictions. In addition to these four classes, 
the constitution specially provided for the city of St. Louis, and also 
for any city having a population of more than one hundred thousand 
inhabitants. By different provisions St. Louis, and any city having 
a population of over one hundred thousand inhabitants, were given 
the right to make their own charters. 

By section 20 of Article IX of the Constitution, it was provided 
that the city and county of St. Louis might elect a board of thirteen 
freeholders, whose duty it should be, in the words of the constitution, 
“to propose a scheme for the enlargement and definition of the bound- 
aries of the city, the reorganizations of the government of the county, 
the adjustment of the relations between the city thus enlarged and 
the residue of St. Louis County, and the government of the city thus 
enlarged, by a charter in harmony with the subject to the constitu- 
tion and laws of Missouri.”’ It was further provided that this scheme 
“as submitted by the board of freeholders, should then be submitted 
to the voters of the whole county, and that the charter should be sub- 
mitted to the qualified voters of the city.” 

There are one or two other rather interesting provisions in regard 
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to this charter, contained in the constitution. For example, in Sec- 
tion 23, it is provided that, “in the adjustment of the relations between 
the city and county, the city shall take upon itself the entire park tax, 
and in consideration of the city becoming the proprietor of all the 
county buildings and property within its enlarged limits, it shall 
assume the whole of the county debt, and thereafter the city and 
county of St. Louis shall be independent of each other. The city 
shall be exempted from all county taxation. The judges of the county 
court shall be elected by the qualified voters outside of the city. The 
city, as enlarged, shall be entitled to the same representation in the 
general assembly, collect the state revenue and perform all other func- 
tions in relation to the state, in the same manner as if it were a county, 
as in this constitution defined.”” And then, by Section 25 of Article 
IX, the Constitution enacted a provision, which to some extent at 
least, counteracted the beneficial effects which were anticipated from 
the charter. That provision was: ‘Notwithstanding the provisions 
of this article, the general assembly shall have the same power over 
the city and county of St. Louis that it has over other cities and coun- 
ties of this state.” 

The purpose of these provisions is obvious. It was to prevent the 
state legislature from constantly meddling with local affairs of cities. 
Having accomplished this much, the advocates of reform devoted 
their attention to the forming and adoption of a scheme of separation 
between the city of St. Louis and the county of St. Louis, and of a 
municipal charter for the city. Prior to this time, apparently the 
matter had not excited a great deal of interest among the citizens at 
large. There had been, it is true, opposition to the adoption of the 
amended constitution. The representatives of the outlying portions 
of St. Louis County at the convention, were strenuously opposed to 
what they called a “divorce between the city and county.” 

After the adoption of the constitutional amendments a fight was 
inaugurated between the advocates of reform and the adherents of 
the old regime, and this fight was conducted along familiar lines. The 
reformers were represented by the St. Louis Republican, and the oppo- 
nents of the new proposition, by the St. Louis Globe Democrat and 
the St. Louis Daily Times. The opponents of the new charter were 
called “bummers,” “schemers” and 
against whom the tax-payers were warned. The people were urged 
to vote down the politicians, the office-holders who fatten from the 
public purse, to do away with the domination of the country court 
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and the interference of the state legislature. The County Republican 
says, in an editorial of August 22, 1876: “If the Scheme and Charter 
are defeated, the tax-payers go down with it, and those who live and 
thrive on expanded revenues, contracts and official salaries, become 
established in power and influence more firmly thanever. . . . It 
is not an accident that the county court, the members of the present 
city council, one half of all the city and county officials, and all the 
trained professional politicians in the wards are arrayed against the 
proposed measures. It is not a chance that the whole swarm of aspi- 
rants to the county offices, Democrats and Republicans, are on the 
same side. It is a significant fact; it reveals the nature of the con- 
test and shows clearly enough where the tax-payers’ proper place is. 
If that class of persons who devour revenues are all on one side, the 
other class of persons who pay the revenues, may safely conclude that 
they ought to be on the other. It is natural that the new charter 
should encounter the opposition of those who are fighting it. They 
look on it with horror. Its iron prohibitions against debt and extrav- 
agance and its political exactions of accountability and severity against 
public officers, are odious to them. They like the slipshod, happy-go- 
easy way of doing things, under which we now live, and which leaves 
the people no redress for defalcations and embezzlements.”’ 

And in the same issue, there is another item in regard to the new 
charter and the city debt. It is pointed out that the debt at that 
time was something over $17,000,000, and the writer, commenting 
upon this, adds: “For ten years past we have been increasing our 
indebtedness until we have got it up to the present proportions. Here 
it must stop and here it will stop if the new charter be adopted, and 
that is not all. The new charter not only prohibits the debt from 
growing any larger, but it provides for its gradual and certain 
liquidation.” 

Under the legislative charter, prior to the adoption of the present 
one, there was but one branch of the municipal assembly, which was 
known as the city council. This body was evidently in great disre- 
pute, and one of the benefits to be gained by the adoption of the pro- 
posed instrument was the abolition of this council. As was stated by 
an editorial writer of the St. Louis Republican, the adoption of the 
new charter would result in a reorganization of city affairs, and it 
would be “‘soon, swift and pangless with the present city councils.” 

Shortly after the adoption of the charter, its effect upon the public 
expenses was very marked. In a speech by the Hon. T. T. Gantt, 
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made before the Missouri Historical Society, upon the public career 
of Mayor Overstolz, who was the first mayor under the new charter, 
it is stated that the city had found it necessary to raise revenue by 
the issuing of so-called anticipation bonds. These bonds bore interest 
and could only be sold at a discount. This method of raising revenue 
was a very burdensome one. During the years 1870 and 1871, the 
city issued $1,050,000 worth of these anticipation bonds, and this 
amount increased until in 1875-1876, the year before the adoption of 
the charter, $1,550,000 worth of bonds were issued. Immediately 
thereafter, the amount of bonds issued began to decrease, and in 1879- 
1880 only $350,000 were issued. At the present time the issuance of 
such bonds has long become a thing of the past. 

The abolishing of the county court and the doing away with county 
offices in the city of St. Louis undoubtedly resulted in a large saving 
of money. The board of public improvements, which under the new 
charter took charge of public works, expended less money, but accord- 
ing to Colonel Gantt, the expenditure was more judicious and the 
improvements were of a better character. So great was the retrench- 
ment of expenses by the board of public improvements, that the 
machine politicians and all the enemies of good and economical admin- 
istration of municipal affairs, desired vehemently to abolish the board, 
even if they could not in all other respects abolish the new charter. 

The results following during the next five years were evidently 
highly satisfactory. The expenses of the city were reduced, and this 
resulted in reduction of taxation. The management of public insti- 
tutions was more efficient and the system of administering public 
works was much improved. The new charter placed a direct respon- 
sibility upon the heads of departments, and gave them the power to 
appoint their assistants and subordinates. It provided for a sort of 
ambiguous civil service, by making the tenure of office of assistants, 
“during good behavior,’ subject, however, to removal at the will 
of the head of the department. Responsibility for the administra- 
tion of public affairs became more concentrated; the charter was a 
long step, at least, in the right direction. This charter was for many 
years considered a model. The peculiar provisions for the opera- 
tions of the board of public improvements have been regarded as the 
best scheme yet devised for the letting out of public work. 

To return to the relations of the city and county. At the present 
time, the important thing is that the city is entirely free from any 
county interference whatever. There are no county officials in the 
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city, and the city is entirely free from county taxation. The officials 
in the city are either municipal or state, and many of them perform 
the functions of both. It is frequently difficult to say whether a 
given official is to be regarded as a state or a city officer. 

For example, the collector of the city holds an office created by the 
charter, but he collects the state taxes and the school taxes, as well as 
the city taxes, and very explicit provisions are enacted for the proper 
accounting of each fund. The license collector, on the other hand, is 
created by state law. He collects licenses due both to the city and 
to the state. The circuit attorney is a state officer; justices of peace 
are state officers; so also are the prosecuting attorney and the judge 
of the court of criminal correction. Yet all of these officials receive 
their salaries from the city. The state law, creating the office in each 
case, provides that a certain salary shall be paid to the officer out of 
the treasury of the city. The judges of the circuit court in the city 
of St. Louis are state officers and receive part of their salary from the 
state, but the statute provides that the city shall pay a part of their 
salaries. In fact, the city pays more than three-fifths of it. It is 
thus apparent that the entire conflict at present as between various 
officers in St. Louis and various functions of government in St. Louis, 
is bound to be a conflict between the municipality and the state. All 
conflict between the city and the county has been eliminated. 

The predictions of the advocates of the charter in 1876, that it 
would free the city from legislative tinkering by the state legislature, 
have not been altogether fulfilled. To begin with, the constitution, 
which forbade the passage of any special act affecting cities, also pro- 
vided for the classification of cities, and that the city of St. Louis 
should be subject to state control, just as any other city within the 
state. The result has been that the legislature can very easily frame 
a law so as to effect the city of St. Louis, by merely enacting a statute 
on its face applicable to all cities having more than three hundred 
thousand inhabitants. This number was selected by the legislature 
because St. Louis was the only city within the state having more than 
that number, so that it has become a truism in regard to the statutes 
of Missouri, that all legislation affecting cities of three hundred thou- 
sand inhabitants or over, is legislation aimed directly at St. Louis. 
In three instances, especially, has the legislature practically enacted 
provisions for the control of municipal affairs. These three instances 
are: Ist, the election laws of the city of St. Louis; 2d, the police 
laws; and, 3d, the law creating the office of excise commissioner. 
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The charter, as originally passed, contained provisions for election 
and registration of voters. These provisions, however, were subse- 
quently annihilated by the legislature. The same thing has hap- 
pened in regard to the excise commissioner. Under the original charter, 
the collector had full charge of the issuing of dramshop licenses in 
the city; but in 1893, a law was enacted by the legislature, creat- 
ing the office of excise commissioner for the city of St. Louis, thus 
abrogating the provisions of the charter. So, in regard to the license 
collector; originally, the collector performed the duties now per- 
formed by the license collector, in addition to his other duties. Sub- 
sequently, the city, by ordinance, created the office of license collector 
and transferred the duty of issuing licenses from the collector to this 
new officer. This ordinance furnished a suggestion to the legislature, 
and on March 26, 1901, an act was passed creating the office of license 
collector for St. Louis. This act was also in derogation of the pro- 
visions of the charter. 

In 1899, the legislature enacted a police law for St. Louis, which 
increased the number of policemen and also increased their salaries. 
It created a board of five police commissioners, four of whom are 
appointed by the government. The fifth member of the board is the 
mayor. Drastic measures are provided to compel the city to make 
the appropriation for the payment of the police force so created. It 
is made a criminal offense for any member of the municipal assembly, 
or other city official, to obstruct the enforcement of the act or to refuse 
to vote for the necessary appropriation. 

Numerous other cases might be cited, but enough has been said to 
show that the charter obviously did not secure for St. Louis the com- 
plete local control of municipal affairs which was confidently pre- 
dicted at the time of its passage. This matter has become one of the 
issues in Missouri politics. At every election promises are freely 
made of home rule for the city of St. Louis, and provisions to that 
effect are inserted in the party platforms; but such home rule as St. 
Louis enjoys, in regard to her police force, her board of election com- 
missioners and her excise commissioner, she enjoys at the will of the 
governor. Of course this state of affairs is not confined to Missouri. 
It is one of the evils against which our larger cities have been contend- 
ing throughout the country. The chief mischief lies in the fact that 
the legislature is not particularly concerned with the affairs of the 
city. Many of the delegates who come from the country or from 
other cities, take little or no interest in the question. They are will- 
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ing to trade off their votes, and to support a measure introduced for 
the personal aggrandizement of some representative from St. Louis, 
in return for the support of such representative in regard to a pet 
measure of theirown. At present, the evil does not rest heavily upon 
St. Louis, but the city is always threatened with some hostile legis- 
lation from Jefferson City. On the other hand, when a beneficial 
measure is proposed which might easily be carried in the city, the state 
legislature refuses to act. The purpose of the amended constitution of 
1875, and of the charter was obviously to secure to St. Louis and 
other cities in the state, local control of municipal affairs. In this 
purpose, the charter has in a measure failed. 

As to the separation which it accomplished between the city and 
the county of St. Louis, however, the charter was a complete success. 
The citizens of St. Louis are no longer burdened with a county tax, 
and they hear nothing of county officials or of the county court. 

Some new questions have, however, recently presented themselves, 
in the relation between St. Louis city and county—questions which 
could not have been foreseen at the time of the separation. 

Since 1875 the city has grown rapidly and has extended its popu- 
lation beyond the limits as established by the charter. Under that 
instrument, there is no provision for the further extension of the city 
limits. This was one of the points urged in favor of its passage in 
1876. To extend the limits of the city would be to allow one politi- 
cal subdivision of the state to encroach upon the territory of another, 
and as the territory of St. Louis, contiguous to the city, becomes more 
and more densely populated, the question of the preservation of pub- 
lic order just across the border, is becoming important; so, too, the 
question of the proper disposal of sewage and the supplying of county 
residents with water. 

In 1905, for example, there was a race track known as the Delmar 
Race Track, operating in St. Louis county just across the boundaries 
of the city. Several car lines ran from St. Louis to this race track, 
and the casual observer would have supposed that it was within the 
city limits. The race track was operated in defiance of the general 
law against gambling and betting on horse races. The failure of the 
county to suppress it became notorious, and finally, acting under the 
orders of the governor, the police department of St. Louis proceeded 
to arrest the men in charge. The officers who actually made the 
arrests were themselves arrested by county officials and brought 
before a justice of the peace, charged with illegally breaking into the 
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race track and with illegal assault upon the men in charge. A writ 
of prohibition was applied for, to prevent the justice of the peace from 
taking jurisdiction of the matter, and in the case of State ex rel v. Sto- 
bie, 194 Mo. p. 14, the supreme court ruled that the police depart- 
ment of St. Louis had no power or authority to make arrests in St. 
Louis county of persons for offences committed in the county. The 
decision, of course, met with the unanimous approval of the unlawful 
elements who operated in St. Louis county. At several places, just 
across the border, and where citizens of St. Louis congregated, there 
have recently been operated picture shows, gambling devices, theaters 
where vaudeville performances advertised under suggestive titles 
were given, and men have operated roullette wheels, shell games and 
other fraudulent schemes. All of these things the city is unable to 
suppress. The remedy lies in a proper administration of the law by 
the county, but the county is hardly to be blamed because these acts 
occur mostly in places which are for all practical purposes a part of 
St. Louis, and the offences are committed by residents of St. Louis, 
who seek the county as the field of their operations. 

Another difficulty which grows out of the inability of the city to 
increase its boundaries, is the fact that small suburban cities grow up 
at its very gates, which are duly incorporated. The statute law of 
the state provides that no city or town shall be incorporated within 
two miles of the limits of any other city or town in the same county, 
but as St. Louis is not in St. Louis county, this provision is not applic- 
able. The result is that we are threatened with a complicated sys- 
tem of adjoining cities which logically, and for practical purposes 
should be consolidated as one. 

Of course, there are remedies fer all of these situations. The fram- 
ers of the charter could not be expected to have foreseen the results 
of the growth of the city. In accomplishing the complete separation 
of the city and county, they conferred upon the city an inestimable 
benefit. 

The charter is not perfect. It is easy to find fault with it. No 
instrument can quite guarantee the public against official corruption. 
There have been dishonest assemblies; men have been charged with 
and convicted of bribery, and St. Louis has received her due share of 
advertisement on account of municipal corruption. Recently a new 
charter was submitted to the voters by a board of freeholders. This 
charter was framed along lines of greater concentration of authority 
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and responsibility. It was, however, defeated at the polls. But no 
one, of late years, has ever suggested that the present charter made a 
mistake in separating the city and county. That separation, I be- 
lieve, has resulted in unqualified good, and I do not believe that any 
one could be found in St. Louis who would advocate a return to the 
old conditions. 
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CONSOLIDATED CITY AND COUNTY GOVERNMENT OF 
SAN FRANCISCO 


BY PERCY V. LONG 
City Attorney of the City and County of San Francisco 


The history of San Francisco as a municipality is unique. 

Two former Mexican pueblos, Yerba Buena and San Francisco, had 
been permitted to lapse and a Mexican Justice of the Peace exercised 
sole authority up to July 8, 1846, over the ‘“‘Jurisdiction of San Fran- 
cisco”’ which contained within its limits what remained of these two 
villages. 

On July 8th, 1846, the American flag was hoisted on the plaza of 
Yerba Buena, and the surrounding territory was declared American 
soil. Military government prevailed until January 30th, 1847, when 
a provisional government was organized with an Alcalde as Chief 
Magistrate. The machinery provided by the Mexican colonization 
laws for the creation and government of pueblos was utilized and San 
Francisco as a municipality came into being by Ordinance of the 
Alcalde. Subsequently attempts were made before the treaty of 
Queretaro to organize a City along American lines, but were by 
military order stopped. Pueblo government continued until the 
adoption of a city charter under the Constitution of California. 

An Act of the first Legislature of the State of California, passed 
February 18, 1850, divided the State into counties, fixing the bound- 
aries of San Francisco County. 

The City of San Francisco was created by Act of April 15, 1850, 
(Statutes 1850, page 223) which was an act to incorporate the City. 
This Act provided for a complete organization of the City and a full 
set of offices independent of the county offices of the County of San 
Francisco. Thus there were two sets of officers, one for the City and 
one for the County. The Act creating the County, and also the Act 
creating the City, were amended at subsequent sessions of the Legisla- 
ture, and finally, on April 19, 1856 (Statutes 1856, page 145) an Act 
was passed “‘To Repeal the Several Charters of the City of San 
Francisco, to Establish the Boundaries of the City and County of 
San Francisco, and to Consolidate the Government thereof.” 
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From Martin v. Election Commissioners, 126 Cal. at 407-8, we find 
the following language of the Supreme Court of this State, referring 
to this Consolidation Act. 


“By the first section of said act it is provided that ‘the corporation 
or body politic and corporate, now existing and known as the city 
of San Francisco, shall remain and continue to be a body politic and 
corporate in name and in fact, by the name of the city and county of 
San Francisco, and by that name shall have perpetual succession, may 
sue and defend in all courts and places, and in all matters and proceed- 
ings whatever, and may have and may use a common seal, and the same 
may alter at pleasure; and may purchase, receive, hold, and enjoy 
real and personal property, and sell, convey, mortgage, and dispose 
of the same for the common benefit.’ 

““By the second section it is provided that ‘the public buildings, lands, 
and property, all rights of property and rights of action, and all 
moneys, revenues, and income belonging or appertaining either to the 
corporation of the city of San Francisco, or to the county of San 
Francisco, are hereby declared to be vested in, and to appertain to, 
the said city and county of San Francisco; and the moneys in the treas- 
ury of said city, and in the treasury of said county of San Francisco 
and all the revenues and income from whatsoever source arising, 
including delinquent taxes upon persons and property appertaining to 
the said city or to the said county, shall be handed over, paid, and 
received into the treasury of the city and county of San Francisco as 
a part of the general fund.’ ” 


At that time, as now, San Francisco was the only instance of a con- 
solidated City and County in California. 

The City and County continued to be governed by the Consolidation 
Act, with certain amendments thereto, down to the adoption of the pres- 
sent Charter, which was prepared and proposed by a Board of Free- 
holders, elected December 27, 1897, in pursuance of the provision of the 
State Constitution authorizing the adoption of charters as the foun- 
dation of government for “‘ Any city containing a population of more 
than three thousand five hundred inhabitants,” and further providing 
that: 


“City and county government may be merged and consolidated into 
one municipal government with one set of officers ,and may be incor- 
porated under general laws providing for the incorporation and organi- 
zation of corporations for municipal purposes,”’ 

“Where a city and county government has been merged and con- 
solidated into one municipal government, it shall also be competent 
in any charter framed to provide for the manner in which, the time 
at which, and the terms for which the several county officers shall be 
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elected or appointed, for their compensation, and for the number of 
deputies that each shall have, and for the compensation payable to 
each of such deputies.” 


This charter was ratified by a vote of the people of the City and 
County, May 26, 1898, and approved by the Legislature of the State, 
as required by the Constitution, January 26,1899. The Charter was 
in full force and effect, January 8, 1900. It has been amended at three 
different special charter amendment elections held since its first 
adoption. 

The immediate occasion for the consolidation of the City and County 
governments in 1856, was the same corrupt and extravagant City 
government in San Francisco that led to the formation of the famous 
Vigilance Committee, which did such effective work in this early period 
of the City’s history. Inefficiency, extravagance and flagrant corrup- 
tion in the conduct of the City government, as contrasted with the 
economical and efficient management of the County government, led 
to relief being sought from the State Legislature, so that the good 
results accomplished by the Reform Movement back of the Vigilantes, 
in the local San Francisco elections, might find permanent security 
in a new form of government which would make more difficult, in the 
future, a relapse back to the old conditions of extravagance and waste 
which were thought to be inherent in the dual form of government 
that had prevailed in San Francisco. And thus, we find that, just as in 
more recent years, the election of good officials has led to their securing 
the perpetuation of the policies for which they stand, so inthis beginning 
of our City’s history, these ‘‘ Progressives” of the days of ’56 realized 
the value of legislative enactment as a co-operating force to support 
the efficient men elected to public office, and to prevent, in some degree 
at least, a recurrence of conditions against which they had contended. 

We can best appreciate the view point of these early leaders of public 
life in San Francisco by reading what they said and wrote when the 
question of the passage of the Consolidation Act was a matter of public 
and legislative discussion. 

In a petition which was circulated for signatures, when the Legis- 
lature was considering the Consolidation Act, we find the following: 


“To the Legislature of the State of California: 

“The undersigned petitioners, citizens of the City and County of 
San Francisco, respectfully represent to your honorable body that the 
city of San Francisco is suffering from an enormous burden of debt and 
taxation. That, unless some measures are adopted to relieve the 
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city from this oppressive weight of debt and taxes, they will deter the 
investment of capital, drive population from the State, and blight the 
growth of this place, with which that of the State at large is in- 
timately identified. 


“Your memorialists represent, that without a change in the City 
Government, which shall diminish the weight of taxation, the City 
will neither be able to discharge the interest on debts already contracted, 
nor meet the demand for current disbursements. 

“The undersigned as one means of greatly diminishing present 
expenses and taxation, ask that the present City Government may be 
abolished. It supports an army of officers and dependents, who are 
of little practical use either in preserving order or keeping the streets 
in repair. 

“The Mayor is, perhaps, anecessary officer in the capacity of Recorder 
and to guard the general interests of the city, but the whole police 
force is a useless expense, whose duties may or will be discharged by 
the Sheriff and the ordinary Constables. We see no utility in a city 
Government separate from that of acounty. The county officers can 
as well discharge all the duties of the City Government as those who 
hold office under a city charter. 

“The present condition of the streets and public improvements of 
the city, abundantly attests the total inefficiency of the present system. 
It would be far perferable to impose the improvements and repairs of 
the streets on the property holders, than to levy assessments and street 
taxes, which are seldom applied, while the streets and highways are 
left in a ruinous condition.” 


The Consolidation Bill was drafted by Horace Hawes, State Assem- 
blyman from San Francisco, and Senator Wm. W. Hawks made a 
fervid speech in support of this measure in the State Senate, on April 
25, 1855. This speech teems with the sarcasm and personalities and 
grandiose style so prevalent in the early, and, in fact, in some of the 
later legislative debates, but, we may well understand the sincere motive 
for good government at the bottom of this Legislator’s advocacy, 
by quoting at length from this speech, some portions of which seem to 
come down through these years to times more recent and conditions 
not so very different. 

Referring to the opposition to this Bill from one of the members of 
the Senate, Mr. Hawks said: 

“And now, Mr. President, we come to the Senator’s complaint that 
by this bill we are taking the corruption of the city, and throwing it 
into the present pure stream of the county affairs, against the county’s 
wish.—No, sir. We propose to draw the city out of the corrupting 


influences that at present surround her. We propose to throw aside 
and abjure this disgusting mass of trickery and corruption and fraud; 
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we propose to strike into a thousand atoms the intricate wheels and 
levers of this infernal machine called a charter, under whose terrible 
operations the life blood has been drawn, the energies have been 
crushed, and the prosperity destroyed, of the fairest city on the 
Pacific coast. We propose to annihilate that dreadful engine, to the 
mournful music of whose workings fraud has stalked abroad in the 
light of day; infamy has carried on its unblushing revels, and honest 
toil and enterprise have gradually pursued their feeble and tottering 
steps to destruction. We propose, sir, not to inflict this curse upon 
the county, but having turned the stream of reform through the rank 
pollution of that vast Augean stable, we propose to place the city, 
regenerated and newly born, under a simple and economical city govern- 
ment. This, sir, is what the bill proposes to do. And I ask, sir, in 
the name of oppressed thousands, whose enterprise to themselves at 
present is as nothing, and whose prosperity is blighted, that this bill 
may pass. .. . 

“The Senator further argues that the county is doing well enough, 
and needs no change in her government. He tells us that the very 
men who have been managing affairs of the city, and driven her to 
bankruptcy, have managed the affairs of the county perfectly well. 
I ask, sir, no stronger argument in my favor. It is because this county 
government is so simple, that opportunities of fraud do not occur; 
that even the men who have ruined the city, have been powerless to 
rob the county.—We propose, sir, to put the city under that same 
simple government. Its policy has been well tested. 

“This, sir, is not a question as to which is the best charter to give that 
city. It is as to the theory of giving her any charter at all. If she 
could be entrusted with any charter, I freely admit that I believe 
in my heart none could be better than that draughted by my colleague 
in the Lower House, (Mr. Johnston). But no charter will cure her 
of her deadly malady.—There is a poisonous ulcer eating into the heart 
of that fair city, that all the salves and unguents spread upon the face 
of a charter cannot heal. No plaster will effect a cure. If it were a 
good charter, it might for a time hide from view the hideous mass of 
festering corruption that is teeming there, and perhaps kindle in the 
bosoms of some few despairing sufferers a faint hope of happier days; 
better never to be kindled for the happiness of the waking hour of the 
deluded dreamers. No plaster will cure that ulcer, but the knife— 
the knife—must be applied, and the ulcer must be eradicated. The 
boreworm has eaten into that city’s heart until its caverns but return 
a hollow echo of its once healthful palpitations. Radical, thorough 
and sweeping reform is needed, and will alone save her from perdition. 
The surgeon’s knife must be applied, or political and financial mortifica- 
tion will surely ensue. 

“Sir, I have known that city since she was nothing more than a modest 
collection of frame houses and canvas tents. I have seen her progress 
over all obstacles. The Fire King has been no stop to her. The 
pestilence has not barred her path to glory; the energies of her people 
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have laughed to scorn calamity, disaster and death, in their resistless 
march of improvement. But, alas, it was reserved for internal treach- 
ery to render futile her energies, and convert her splendor into mockery 
—a mockery the more bitter from the surpassing beauty of the monu- 
ment which perpetuates it. It is urged that under a charter govern- 
ment she has attained to her present grandeur. It is so; for up to 
this time, honest enterprise has outweighed the machinations of plot- 
ting and corrupt officials. They have at last, however, brought down 
their victim, and all bleeding and panting, it lies at the feet of its con- 
querors. Enterprise in San Francisco has at length been weighed 
in the balance against rascality, and enterprise has been found wanting. 


“And what has brought us to this state of things? This intricate 
system of government: affording a thousand chances for plunder, 
and yet a thousand cloaks to hide the Caitiff who robs a trusting people. 
This duplicate set of officers, officials, hangers on, loafers, whippers in 
and general plunderers. 

“Now, Mr. President, in a few words, I will have done. Upon this 
bill I have expended all my energies, and any ability I may possess. 
I am conscientious in my belief that it will relieve a tax-ridden people, 
and once more raise the drooping head of many a worthy, enterprising 
and industrious man long bowed down in sorrow and care under the 
killing weight of the incubus of misrule. I believe that under its 
influence the sun of prosperity will once more dawn upon that benighted 
city—that smiles will sit upon faces where sadness is now painted and 
deep and heartfelt curses will be turned to joyous laughter. It is my 
best effort—and I can do no more for my constituents. Nor is it 
mine alone. The bill is replete with many wise provisions, which are 
the suggestions of the colleagues, Messrs. Mahoney and Flint. It has 
been carefully matured and subjected to the revision of some of the 
ablest lawyers, and most expert financiers of California. It is the 
production of days and weeks of toil, and honest study—and my col- 
leagues and myself respectfully submit it to the Senate as our joint 
production—in the welfare of which we feel an equal interest and for 
the policy of which we are equally responsible, collectively and individ- 
ually. 

“Pass this bill, sir, and like a tree lopped of its useless dying branches 
which but serve to draw from it its vitality, prosperity will once more 
spring up in the city of San Francisco.” 


Bancroft in his “History of the United States,’ Vol. XXXII, at pages 
644-45, speaking of the momentous election of November 4, 1856, in San 
Francisco, which resulted in victory for the movement behind the San 
Francisco Vigilance Committee, says: 


“The election of the 4th of November, so far as San Francisco 
County was concerned, resulted in the victory of the people over the 
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professional politician. The fact that Buchanan, democrat, received 
the largest number of votes for president, while the congressmen and 
state and city officers elected were republicans, people’s reform can- 
didates, and vigilants, shows that while a majority of the citizens favored 
the democratic party, they were, by the late trials which they had 
undergone, sufficiently divorced from party to cast their votes on the 
side of purgation and purity. 

“Already was now in force in San Francisco the consolidation act, 
devised by Horace Hawes, by means of which the city and county were 
united under one government with reduced legislative powers, and with 
taxes, which might be levied for each specific object, limited. This 
act required a strict severalization of the public fund, and prohibited, 
at any time, drawing or borrowing from one fund moneys to be em- 
ployed for the benefit of another fund. All officers of the government 
were brought down to strict economy and accountability. 

“Tts origin was that same dissatisfaction, arising from long continued 
indifference, neglect, not to say rascality and criminality in public 
affairs, which called into being the Vigilance Committee; and although 
drawn by a mind regarded by some as bordering on insanity, and 
passed by a legislature little loving San Francisco, it was a most 
wise and practicable measure for thriftless, peculative times. 

“‘Some said that to this act rather than to the people’s party San Fran- 
cisco was indebted for her subsequent good behavior; but this is hardly 
true. Laws are of little avail when the people are not with them, as 
we have seen. Besides, Sacramento had her Vigilance Committee 
and her economic charter, but neglecting to put good men in office, her 
finances and morals were comparatively little improved thereby.” 


And in Volume XVIII of said history, at page 768, again speaking of 
the final triumph of the Vigilance Committee, Bancroft says: 


“The assassination on May 14, 1856, of J. King of William, who in 
the Bulletin had undertaken to expose official corruption, gave the 
decisive impulse. The people rose almost en masse to avenge their 
champion. A vigilance committee formed again to supervise and purify 
the city, especially the political and judicial administration, chiefly 
by driving forth the miscreants through whom politicians carried out 
their election trickery, by calling upon the people to nominate candi- 
dates of high character, and by guarding the ballot-box from fraud. 
So effectively was this task performed, that after a vigilance session 
of three months, San Francisco stood transformed from among the 
most corrupt and insecure towns in the Union to one which withina 
year came to be lauded as a model for wise and economic government. 

‘‘The reform secured a sound basis in the Consolidation Act, the chief 
aim of which was municipal retrenchment by merging the double city 
and county governments into one, and reducing the pay and fees as 
well as number of officials.” 
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And at page 771, in speaking of the Consolidation Act Bancroft 
describes how Mr. Hawes, who introduced the Bill, had once been a 
prefect of San Francisco County and how he was ‘mobbed by parti- 
sans of disappointed plunderers.”’ 

Hittell, in his history of San Francisco, speaking of the new adminis- 
stration elected at the first City election held after the organization 
of the Vigilance Committee, says, at page 263: 

“The new administration was a marvel of economy. The expenses 
of the city and county had been two millions six hundred and forty- 
six thousand dollars in 1855, and in 1857 they were only three hundred 
and fifty-three thousand dollars. Much of this saving was due to the 
consolidation act adopted by the legislature in April, 1856; but a large 
part of it to the new officials.” 


We see then, that, primarily, the cry for consolidation was to reduce 
the cost of supporting two sets of officers, one for the City, and one for 
the County, with the attendant waste following in the wake of such a 
form of government. We find this point again discussed in the con- 
stitutional convention of 1878-79. 

When the section of our State Constitution providing for freeholders 
municipal charters was under debate in the constitutional convention 
of 1878-79, Judge Hager, Chairman of the Committee on Municipal 
Corporations, said of this section (Section 8, Article XI, then Section 
9) as quoted in Martin v. Election Commissioners, 126 Cal. at pages 
409-10 (Debates of the Constitutional Convention, p. 1059)— 

“<This applies strictly and only to the city and county of San 
Francisco.’ (The section originally required a population of more than 
one hundred thousand to entitle the inhabitants of such city to frame 
such a charter.) He further said: ‘I cannot see that any evil will 
come from it; we have this peculiar government there, a consolidated 
city and county government. I do not agree with my friend from 
Sacramento, that the tendency is to multiply offices. The tendency is to 
reduce the number of offices. Instead of having a set of city officers 
and a set of county officers, they are consolidated. We have a sheriff 
who is the sheriff of the county and of the city. . . . Wehavea 
tax collector, and we have an auditor that acts for both; formerly we 
had one for each. The tendency of a consolidated government is to 
reduce the officers from two to one in every sense, and reduce the expense 
in every particular, and not, as the gentleman said, for the purpose 
of multiplying offices.’ ”’ 


We can easily understand the cost of this duplication of officers by 
noting the officers existing under the City, and under the County, 
governments. 
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The Act of 1850 which created the City government, provided for 
the following City officers: 

Mayor; Recorder; Board of Aldermen; Board of Assistant Alder- 
men, which two boards were styled ‘‘Common Council’; Treasurer; 
Comptroller; Street Commissioners; Collector of City Taxes; City 
Marshal; City Attorney and two Assessors for each City ward. And 
the County officers in San Francisco included a District Attorney; 
County Clerk; County Attorney; County Surveyor; Sheriff; Recorder; 
Assessor; Coroner; Treasurer; Public Administrator, and the County 
Board of Supervisors. 

It is thus apparent that by the Consolidation Act unnecessary 
duplication of officers was at once done away with in the cases of the 
Recorder, the legislative body of the City and County, the Treasurer, 
the City Attorney, and the Assessor, among other officers. 

It might be here said that there is an apparently unnecessary dupli- 
cation of work at the present time in San Francisco, in the work done 
by the Sheriff’s office and the police department. Ifa man is charged 
with the crime of grand larceny, he is arrested by a police officer. 
He is imprisoned in the City prison, under charge of the police depart- 
ment. If held for trial by the committing magistrate, he is turned 
over to the Sheriff, and confined in the County Jail, under the charge of 
the Sheriff. If convicted, and sentenced to the State Penitentiary, he 
is taken to that institution under charge of the Sheriff. 

San Francisco, then, under the Consolidation Act, as now under the 
Freeholders’ Charter, was a government which at one and the same 
time was a City anda County. In some respects it acts as a city—in 
others, as a county. This nature of our government which is peculiar 
to a consolidated City and County, cannot be better expressed than it 
has been described by the Supreme Court of California in the case of 
Kahn v. Sutro, 114 Cal., 316, decided while the old Consolidation 
Act was still operative. 

The Court says: 


“While the corporate name of this body politic is the city and county 
of San Francisco, it is recognized by the constitution as having the 
attributes of both a city and a county, and also as having attributes 
as distinguishing it from either. Geographically it is one of the legal 
subdivisions of the State, and in that respect is recognized in 
section 1 of article XI of the constitution, as one of the counties of the 
State. Politically it is regarded in that instrument as a municipal 
corporation.” 
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And again, 


“But, while the people of San Francisco are thus to be regarded 
as under a municipal government, with the right to select officers 
to execute the powers of that government according to the terms of 
its charter, the territory over which that government is exercised is at 
the same time a county, and for those purposes for which county officers 
exercise authority, not derived from the charter and disconnected with 
municipal government, its officers are properly termed county officers. 
‘Considered in its political and judicial relations to other portions of the 
state, the officers elected by its voters, to the extent that they exercise 
only such powers as are given by laws relating merely to counties and 
who do not derive any of their authority from the charter, are to be 
regarded as county officers, as distinguished from city officers.” 


And the Court goes on to say: 


‘San Francisco is, therefore, both a city and a county, and, although 
the boundaries of the two bodies corporate are coincident, the electors 
within this territory vote for officers whose authority and functions 
are derived exclusively from the charter of the city, and also for 
officers whose powers and duties are prescribed by general laws, and upon 
which the charter is silent. It must follow from this that some of its 
officers are city officers and others are county officers. There is nothing 
unusual or inconsistent in this. The “government” of the city is 
municipal, and the officers who are to exercise that government are 
municipal officers, but the territory in which that government is exer- 
cised is still a part of the state, and for all purposes other than muni- 
cipal government, is subject to its control, with the right on the part 
of the state to authorize the election therein of such officers as may 
be required to execute its general laws, or to perform such functions 
disconnected with the municipal government, as may pertain to the 
government of the state.” 


Illustrating this distinction between City officers and County offi- 
cers, the Court held that the following were municipal rather than 
county officers: The Mayor; the City and County Attorney; Super- 
intendent of Public Streets, Highways and Squares; School Directors; 
Treasurer; Auditor; Tax Collector; Surveyor, and Board of Supervisors. 
And that the following were County officers; District Attorney; Sheriff; 
County Clerk; County Recorder; Coroner; Public Administrator; 
Assessor and Superintendent of Schools. 

It was therefore held that the terms of office of the municipal officers 
would be, under the San Francisco Consolidation Act, two years, while 
that of the County officers would be, under the general County Govern- 
ment Act, four years. However, since this decision, the State Consti- 
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tution has been amended, as we saw above, permitting the Charter of 
a* consolidated City and County to fix the terms of County officers. 

Of the officials named by our Supreme Court as existing under the 
Consolidation Act, the following are retained under the freeholders’ 
charter, and are now, as then, municipal officers, the Mayor, the City 
and County Attorney, now more properly named the City Attorney, 
the School Directors, Treasurer, Auditor, Tax Collector, and Board 
of Supervisors. The Superintendent of Public Streets, Highways and 
Squares has been superseded by the Board of Public Works, a munic- 
ipal board appointed by the Mayor. The Surveyor has been super- 
seded by the City Engineer, a municipal official appointed by the Board 
of Public Works. 

All those officials named as county officers under the Consolidation 
Act are retained under the present Charter as County officers. 

There is considerablee conomy gained in having a so-called ‘“‘munic- 
ipal officer’”’ sometimes act in the capacity of a County official, or vice 
versa. For instance the Auditor, Tax Collector, and Board of Super- 
visors, municipal officers, often act, in their official capacity in purely 
County business. A good example of this is in the making up of the 
assessment roll for the levying of the state tax, in the collection of 
state taxes, and in the Supervisors acting as a County Board of Equal- 
ization. On the other hand, the District Attorney, a County officer, 
prosecutes for the violation of City Ordinances. 

Aside from the economy gained from consolidation, the experience 
of San Francisco has shown that a most powerful weapon to secure 
local self control and freedom from interference by the State Legisla- 
ture, is furnished by this consolidation of City and County government, 
when such a consolidated City and County is empowered to adopt a 
municipal freeholders’ charter. 

In the above case of Kahn v. Sutro, and in the more recent case de- 
cided by our Supreme Court, Nicholl v. Koster, Volume XXXIX, Cal. 
Dec., p. 263, it is pointed out very clearly that, so far as its capacity 
as a County is concerned, San Francisco is subject to control by 
the Legislature the same as other counties are, unless the Charter 
provides for County affairs. The result of the consolidation, in effect, 
has been to make the government of the County the same as the govern- 
ment of the City, or, in other words, the City has assumed and taken 
over the duties and obligations of a county of the state. Thus the City 
must maintain a District Attorney, a Recorder, a County Clerk and 
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an Assessor, all of these being purely County officers. The mode 
and manner, however, of fulfilling this duty has been left to the City, 
and, therefore, the City has power to decide the manner and method of 
electing or appointing the necessary officers to fulfill these duties, and 
their compensation. The item of compensation is of the utmost impor- 
tance, as the City is thus relieved of the general fee bills which are so 
likely to emanate from a State Legislature, fixing considerable 
expense on County treasuries. 

The law of the State relating to election of County officers does not 
permit of a non-partisan election. By a charter provision, these 
County officers in San Francisco, however, are elected under a non- 
partisan election law. The salaries of these officers, the number of 
their deputies and the salaries of these deputies are likewise fixed by 
the Charter so that the City is completely divorced from the Legisla- 
ture in the matter of the election, appointment, removal or fixing of 
the term of office of these county officers. 

The Legislature, of course, can create additional county officers and 
make their salaries payable by the County Treasury, as was held in the 
case of Nicholl v. Koster, but it is within the power of the City to take 
over to itself the matter of determining the method, manner, compen- 
sation and term of office of these additional officials, by simply mak- 
ing provision therefor in the Charter. 

The counties of the State are divided into classes according to popu- 
lation, each County of the State occupying a different class. The 
Legislature of the State, at every session, is continually passing new 
laws relating to the several County governments, providing for depu- 
ties of County officers and changing the compensation. Under the 
consolidation of the City and County the City of San Francisco is 
entirely free from legislation of this character. The net result of the 
consolidation is that the City and County of San Francisco is supreme 
in matters relating to its own government, being only required to fulfill 
the obligations that the general law of the State, as a matter of State 
necessity, imposes upon the counties. The method and manner of 
such fulfillment is left to the City and County to determine for itself. 

It has been the experience of San Francisco that sometimes the pro- 
visions of the Charter on a given subject do not constitute as work- 
able a scheme as the provisions of the general State law on the same 
subject matter, which would apply were the Charter silent. Thus, 
it was found that the San Francisco charter requirements of procedure 
for the improvement of streets were not nearly so satisfactory as 


| 
| 
| 


AMERICAN POLITICAL SCIENCE ASSOCIATION 121 


some recent advanced legislation adopted by the State Legislature. 
A municipality should not, of course, be compelled to await amend- 
ments to the Charter if an already existing and satisfactory general 
law can be utilized. 

To make possible such choice of alternative methods, in the case of 
the street improvement law above referred to, our Charter was recently 
amended, authorizing the Board of Supervisors, by an affirmative 
vote of not less than two-thirds of the members thereof, by Ordinance to 
substitute the method of procedure in any general state law now in force, 
or as the same may be amended, or that may hereafter be enacted, in 
place of the Charter procedure. 

It would seem that some such general authorization to take advan- 
tage of improved general state legislation might well be incorporated 
in municipal charters, so long as proper precautions are taken against 
the fundamental charter securities being frittered away by any local 
legislative body which might feel inclined so to do. 

With the right secured to the merged City and County, in its Charter, 
to avail itself of State laws where application of such State laws is 
practicable, a consolidated City and County government has com- 
mended itself to San Francisco as a simple and efficient form of muni- 
cipality. 
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STATE POLITICAL REORGANIZATION 


BY HERBERT CROLY 
Cornish, New Hampshire 


Among the many serious political and economic problems, with 
which the American democracy is confronted, there is none, in respect 
to which public opinion is more profoundly interested and more 
radically divided than in those connected with state political reorgani- 
zation. More than ever before in the history of the country such 
problems are assuming national importance. The so-called progressive 
divisions of both parties are committed absolutely to the thorough- 
going alteration of state political institutions. They propose to sub- 
stitute a more or less complete system of direct popular government 
for the more or less incomplete system of representative government, 
which prevailed throughout the nineteenth century. West of the 
Mississippi River one state after another has been adopting their 
program. Certain states in the Middle West and the East have begun 
or are preparing to follow the example. The advocates of the new 
system overflow with enthusiasm and optimistic conviction. The 
most completely reorganized state in the Far West is declared by one 
of its senators to possess the best system of popular government in 
the world to-day. He and his associates are expecting and planning 
to introduce the blessings of this superlatively excellent system of 
government, not only into the unregenerate states, but ultimately into 
the national political organization itself. 

The opponents of the system of direct government are no less inter- 
ested in it than are its friends, but they believe it to be superlatively 
bad rather than superlatively good. They class it as a political heresy, 
comparable to the economic heresies, which haveso frequently appeared, 
flourished and decayed in the frontier states. It is condemned as 
revolutionary in its meaning and effect. It is supposed to under- 
mine the very foundations of American constitutional representative 
democracy, and to violate all that is soundest and safest in the Ameri- 
can political tradition. The system of direct government is expected 
to have its period of efflorescence, like Know-Nothingism, Grangerism, 
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and Populism, and then gradually to sink into utter and deserved 
oblivion. 

However much a disinterested student of American political insti- 
tutions may disagree with the rhapsodies of the friends of direct 
government, he is not obliged to accept the strictures of its opponents. 
There is one imposing reason why it cannot be dismissed“as a bit of 
temporary political insanity. Obviously it is only a new phase of a 
process of modifying American state political institutions, which has 
prevailed since the beginning of American political independence. 
If the experiments of the last four generations in state political re- 
organization have had any specific tendency and meaning, they have 
tended towards and meant the group of local political institutions 
advocated by the “Progressives.”” Some system of direct legislation 
and some attempt to fasten a more complete responsibility on legislative 
and administrative officials is unquestionably the partial consum- 
mation of a century and a quarter of state constitutional legislation. 
So much must be admitted, no matter how explicitly we reserve the 
question whether or not it be a consummation devoutly to be 
wished. 

The process of American state political reorganization may be 
comprehensively described as the progressive limitation of the powers 
of the state legislatures. When the colonies declared their independ- 
ence of Great Britain, the legislatures of three quarters of them were 
legally omnipotent, and the way in which the power was used imme- 
diately created distrust and dissatisfaction. The work of curbing 
them began by making them subject to written constitutions, con- 
sisting fundamentally of bills of rights, which required for their accept- 
ance and amendment the direct approval of a larger or smaller majority 
of the voters. A little later their power was still further circumscribed 
by the adoption of the Federal Constitution. Participation in some 
of the most momentous functions of government was thereby denied 
to them, and their action was subject in certain respects to the juris- 
dictionof the Federal Courts. Moreover the Federal Constitution itself 
embodied a political theory of checks and balances, which was but 
imperfectly realized in the fundamental law of some of the states. 
After its adoption state constitutions were altered in order to conform 
to the national model. The lower house was, wherever necessary, 
checked by a smaller upper house elected for a longer term. The 
executive and the judiciary were little by little emancipated from 
legislative control and received their authority as a rule directly from 
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the people. At about the same time a decision from the Supreme 
Court broadened the judicial veto over state legislation, and by so 
doing prepared for what was to become perhaps the most effective 
and disheartening of all limitations upon legislative power. 

The foregoing checks upon the state legislatures were all introduced 
and developed by men who were suspicious of popular government; 
but the next enemy of the state legislatures proved to be the new Amer- 
ican democracy. The Jacksonian Democrats in their attempt to 
make popular government effective dealt the legislature a body blow. 
They placed more confidence in the executive than in the legislature 
as the embodiment of the popular will. Under their influence the exec- 
utive veto upon legislation was renewed and strengthened. The 
power of the legislative caucus over nominations was destroyed, and 
an attempt was made to secure an effective popular government by 
improving partizan machinery and by increasing partizan respon- 
sibility. The legislature began to take its orders from the partizan 
organization dominant in its state. 

Neither the quality of legislative membership, nor the character of 
its output was improved by these accumulating prohibitions and 
checks. Political reformers, in no wise discouraged, continued 
patiently to tighten the bonds. If legislatures went wrong, an 
easy way of keeping them straight was to diminish the possibility 
of statutory aberration by increasing the scope of constitutional 
legislation. Constitutions began to increase in length. Many 
details formerly left to legislative discretion were specified in the 
fundamental law. The method whereby a legislature should deal 
with matters left to its discretion was prescribed. Special legislation 
was usually forbidden, and a more detailed definition of legislative 
procedure was imposed. In spite, however, of these attempts to take 
away with one hand a power which was given with the other, the 
legislative output began after the Civil War to increase with great 
rapidity and without any improvement in quality. In this emergency, 
another still more effective remedy was employed. In order to perfect 
a government by law, which was none the less a government in which 
laws and law-makers were presumptively suspect, the hitherto neg- 
lected power of the courts to declare laws null, was invoked and 
received an unprecedented development. The increasing detail of the 
state constitutions and the 14th amendment to the Federal Consti- 
tution had narrowed the path of constitutional rectitude. Along 
this path were stationed the judges, wielding a pen which was mightier 
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than the sword. Within a few years the rocks below the legislative 
trail became ghastly white with the tatters of statutory vagrants. 
Nor was this all. As a last resort certain states, not content with the 
foregoing accumulation of automatic and personal supervision, threw 
up their hands and forbade their legislatures to meet more than once 
every two or four years and then for a strictly limited period. The 
earlier omnipotent legislature, the source in other countries of all 
regulation, had become the most completely regulated body in the 
community. 

An alien and unsympathetic spectator of this process might well have 
imagined that the American states were possessed of a malady, which 
compelled them to vomit legislation, and which left them disgusted 
with the fruits of their own ailment. They had sought apparently in 
good faith to improve the quality of the legislative output by checking 
the legislature in every conceivable way, and by balancing legislative 
activity with the executive and judicial vetoes. They had succeeded 
so well in establishing a system of checks that the state legislative power 
became a sort of tread-mill, which continually went around at a con- 
siderable expense but which rarely went forward. As for the balance 
of the system, the less said about it the better. It may fairly be com- 
pared to the balance characteristic of a jelly fish or of a bed of clay. 

During the past decade a decided change has taken place in the pub- 
lic attitude, not towards the state legislatures, but towards state 
legislation. The former disposition to prevent special and undesirable 
legislation has been superseded by a disposition to use legislation for 
the sake of effecting certain desirable economic and social reforms. 
In many states these reforms have been accomplished by the agency 
of the despised legislatures; but the checks which have been imposed 
on legislative action, and the continued subjection of many legislatures 
to the party machines and to the “special interests,” immediately cre- 
ated a demand for some quicker and more certain machinery of accom- 
plishing the popular will. There was an obvious way of creating such 
a machinery, which harmonized with the spirit of four generations 
of state political reorganization. The one positive element in the 
whole process of reorganization had been the gradual increase of direct 
popular legislation by virtue of constitutional enactments. The re- 
forms which the legislatures either could not, or could not be trusted to, 
accomplish must be authorized by direct popular vote, the result being 
a virtual abolition of the distinction in certain states between statutes 
and constitutional laws. Such direct legislation would not be subject 
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either to state constitutional prohibitions or to executive and judicial 
vetoes. The popular will would receive immediate and authentic 
expression—subject only to the checks imposed by the Federal Con- 
stitution and Courts. 

Thus the system of prohibitions imposed upon state legislation by 
four generations of experiment are being swept away, while at the same 
time the new legislative machinery is unquestionably a partial con- 
summation of the system it is destroying. The only possible result 
of the systematic degradation of American legislatures was their super- 
session, as soon as there appeared an emphatic demand for legislation 
in the popular interest. The people of the western states may be 
making a mistake in seeking to substitute direct for delegated govern- 
ment; but if so they are making a mistake in good company. They 
have been taught to consider their legislatures as necessarily corrupt 
and incompetent; and they are merely acting upon the lesson. 

The element in American legal and political opinion, which con- 
demns most emphatically the system of direct legislation is on the whole 
the same element, which in the past has done most to undermine legis- 
lative authority. The attempt to improve state legislatures and legis- 
lation by an elaborate system of checks, culminating in the judicial 
veto, has been on the whole the work of the American lawyer, who has 
wanted to set up a government by law and to do away witha government 
by men, and who proposed to make some kind of legal machinery in- 
stead of any body of men, judges excepted, responsible for good govern- 
ment. But their machinery was necessarily constitutional; and the ulti- 
mate makers of constitutional law in a democracy are not the judges 
but the people. When the people upon which their whole system rested 
began to move in a body, their superstructure of checks and balances 
crumbled to the ground; and except for the ruins there promises to be 
nothing left to hinder the unrestrained movement of the popular will. 

Such being the general situation the attitude now assumed by the 
most irreconcilable opponents of. direct government is the height of 
futility. How can they expect to prevent the spread of direct govern- 
ment by “standing-pat,” by denunciations of the dangers of legis- 
lative ‘‘Populism” and by praise of the virtues of representative 
government. ‘The essential property of representative government,” 
says Professor Dicey “is to produce co-incidence between the wishes 
of the Sovereign and the wishes of the subject.”” In this sense American 
state legislatures have never been considered representative by public 
opinion, and up to within ten years the better American lawyers were 
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precisely the men, who testified most emphatically to the unrepre- 
sentative character of American state representation. If they wish 
to preserve representative government in the American states, they 
must devise some means of making it representative. They must 
advance some alternative remedy for the maladies of American legis- 
lative practice and behavior. 

So far as I know the opponents of direct government have never 
attempted to propose an alternative remedy. They are tending to as- 
sume the position, in defiance of the historical attitude of their for- 
bears, that American state legislatures have after all really been repre- 
sentative. They have represented, it is said, the amount of intelligent 
discrimination and disinterested public spirit, which the average voter 
has brought to the election of legislative candidates and to the consid- 
eration of state policies. Special interests have prevailed in American 
state government, because they prevail in the life and purposes of 
the average voter. They will continue to prevail under any system 
of direct government, unless the state electorates exhibit more public 
spirit and intelligent discrimination than they have in the past; and if 
any such access of conscientious and intelligent voting occurs, it would 
obtain by means of a representative system a more complete expression 
than it would from any system of direct government. 

Such a retort has some validity. Throughout the nineteenth 
century economic conditions in the United States encouraged the 
confusion of public and private interest. The whole country was strain- 
ing towards the quickest possible agricultural and industrial expansion. 
The public interest, to be promoted by economic expansion, was 
conceived merely as a collection of individual and class interests. The 
dominant object of state legislation as the expression of the public in- 
terest was the satisfaction of these eager individual and class interests. 
They were either given a free hand or they were directly or indirectly 
subsidized. Not unnaturally they took advantage of their opportunities 
to govern the states unscrupulously and sometimes corruptly for their 
own benefit; and they were aided rather than hindered in so doing by the 
means ostensibly adopted to check them. The accumulating array of 
prohibitions, safeguards and divisions of authority and responsibility, 
which passed for American state government was admirably adapted 
to the cultivation of special political and economic interests and to the 
suppression of any but a very aggressive public interest. 

Be it admitted that pioneer economic conditions account for a cer- 
tain part of the American legislative malady. There remains the 
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equally persistent disgust which the results of this malady inspired. 
The state electorates have had aspirations as well as interests. They 
were vaguely conscious of a public interest, which was something more 
than and different from a mere collection of private and special interests. 
They supported the attempts made by constitutional reformers to 
give expression to the public interest by tying the hands of their per- 
verted legislatures and by enlarging the constitutions; and if they are 
now taking the law into their own hands, it is not because they did not 
give to the other systems a fair trial. For generations they accepted the 
advice of the leaders, who sought to perfect a government by law, which 
would work automatically and dispense with any but a minimum of 
popular and individual responsibility. They did not reject it until its 
bankruptcy was notorious; and they cannot be blamed either for 
rejecting it now or for seizing in their reaction against it on the one 
engine it contained for the unhampered expression of the popular will. 

The salutary aspect of the agitation in favor of direct legislation 
consists in its readiness to trust somebody with effective political respon- 
sibility. The old system trusted nobody. It deprived the executive 
of specially executive responsibility and failed sufficiently to recognize 
the necessarily close relation between administrative and legislative 
functions. The legislature was incarcerated in a straight-jacket, and 
was allowed a little occasional exercise only with the consent of the 
executive and the courts. The judges were partly incapacitated for 
their primary business of administering justice in order that they might 
be aggrandized as guardians of the constitution. Executives, legis- 
latures and courts were all granted abundant power to prevent others 
from doing things, and very little to do anything themselves. But the 
root of the whole system was distrust of the people. The effective 
political expression of the popular will was delayed, diverted, checked, 
distrusted and discouraged in every possible way; so that just as soon 
as the state electorates came to have a united and aggressive purpose 
their natural instinct was to turn and rend their bonds. The watch- 
word of the “‘ Progressives,”’ has become ‘‘trust in the people” and such 
a trust constitutes manifestly the only possible foundation on which a 
democracy can erect an enduring superstructure of political institutions. 

The new state democracies are merely taking up the work, which was 
begun over eighty years ago by the Jacksonian Democracy and left 
unfinished. The pioneer democracy sought to create popular political 
institutions by means of manhood suffrage, the direct accountability 
of all officials to the electorate, and the substitution for the leadership of 
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a legislative caucus the leadership of a partizan machine. It succeeded 
in carrying through its immediate program, but its program failed to 
effect its ostensible objects. The new democracy is resuming the task, 
but not at the point at which the old democracy ceased. It seeks to undo 
in certain respects the work of its predecessor. It proposes to break 
up the system of party representation, leadership, and responsibility 
upon which the old democracy counted for the transaction of public 
business. It proposes, furthermore, to treat the legislative power very 
much as the old democracy treated the executive power. It proposes, 
that is, to take over the power of making important laws just as it for- 
merly decided to take over the power of selecting all important officials. 
And just as it formerly assumed the power of selecting all important 
officials partly with the idea of strengthening the executive, so it is 
now assuming the power of making laws with the very evident inten- 
tion and expectation of strengthening legislation. 

Certain of the leaders of the new democracy admit, however, that 
their predecessors made a mistake in attempting to strengthen the 
executive by subdividing it and making its parts more directly respon- 
sible to the people. Effective executive responsibility was dimin- 
ished rather than increased by this device; and the partizan responsi- 
bility, which was substituted for official responsibility, while partly 
effective in national politics, was entirely ineffective in state politics. 
But is not the new democracy in its attempt to strengthen legislation 
making a mistake analogous to that which the old democracy made in 
its treatment of the executive? The subdivision of the executive 
power diminished administrative responsibility, because the accoun- 
tability of a large number of elected officials to their constituents 
could not in practice be enforced. The leaders of the new democracy, 
who are converted to a shorter ballot, should consider seriously whether 
the tendency of an unlimited initiative and referendum will not be 
to bring about a similar disintegration of the legislative power and in 
the end a similar laxity in its exercise. 

The initiative is intended to give free expression to the interests and 
ideas of small popular groups, which in the past have not been able 
to obtain a fair hearing. Its effect in Oregon has been to submit to the 
electorate a great diversity of legislative proposals, for which public 
opinion may or may not be prepared and which may or may not receive 
any sufficient preliminary ventilation and discussion. These pro- 
posals may be and often are introduced by groups of individuals, who 
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or to the whole body of state public opinion. They merely want to 
push their own ideas or advance their own interests. The electors 
are required to accept or reject these proposals just as they stand; and 
the experience of Switzerland as well as Oregon indicates that the great 
majority of them are no more favorably received by the voters than 
they would be by a legislature. It is improbable that any reform has 
been accomplished by means of the initiative and referendum, which 
might not have been accomplished as well by some other means. 
In Switzerland direct government has frequently made slower and more 
difficult the enactment of desirable legislation. The voter is confused 
and made suspicious by being bombarded with a succession of radical 
or unfamiliar proposals; and in his confusion and impatience he usually 
votes ‘‘No.” The conditions under which he could pass a wilful and 
intelligent judgment are in the majority of cases denied to him. In 
order to obtain such a judgment the utmost concentration of public 
attention and interest on a few salient proposals is necessary, just as 
a similar concentration of interest on a few salient ballots is a condition 
of a wise choice among alternative candidates for office. 

In view of its practical inconveniences the unlimited initiative and 
referendum, in the form which it has obtained in the majority of ‘‘ Pro- 
gressive’ states, is scarcely likely to endure. Obviously the cycle of 
transformation in state political institutions, of which direct govern- 
ment is the latest phase, has not been completed. A system of direct 
government is being experimentally superposed upon a system of mis- 
representative government; and as yet neither the old northenewsystem 
has been adapted to its proper functions and to its necessary relations 
to the other members of the governmental family. Responsibility 
for good government has been placed where it ultimately belongs, but it 
has not yet been provided with institutions, which permit of its effec- 
tive redemption. Even those who believe that Oregon possesses the 
best government in the world today must regard with some misgivings 
the lingering remnants of the former misrepresentative system. All 
accounts agree that the mutilated legislature is performing very badly 
what remains of its work. It seems incapable of drawing properly 
the appropriation bills required for the ordinary transaction of state 
business. Under the circumstances the further deterioration of the 
legislature is most probable. Why any self-respecting man or useful 
public servant should want to be an official legislator in a state like 
Oregon is unimaginable. One of two results is likely to follow. Either 
the legislature in directly governed states will disappear, as it has 
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disappeared in directly governed cities, and be merged with some kind 
of executive council. Or if it is to be kept alive, it must be granted as 
in Switzerland a limited but effective power, to which a definite respon- 
sibility is attached; and some means must be taken to make it more 
representative of the diverse currents of popular opinion. 

The impossible position of the legislative rump in a directly governed 
state is practically admitted by the People’s Power League of Oregon, 
which has proposed certain additional constitutional changes designed 
to strengthen both the legislature and the executive. These proposals. 
look in the direction of a more complete concentration of organized. 
public power and consequently in the renewal to that extent of repre- 
sentative government. Any further modification of state political insti- 
tutions must, indeed, look in some such direction. The process of dis- 
tribution has been pushed to the limit. Any additional advance along 
that line would mean utter disorganization. The people have resumed 
their ultimate responsibility and most of the actual power. They are 
after afashion really governing themselves; but in order to govern them- 
selves they have to govern one another, and they have to provide some 
more effective machinery for that purpose. 

Special interests have usually predominated in American state 
governments, because their constitutions have not provided for the 
expression of a public interest which was more than a collection of 
private and local interests. There has been no integrity of govern- 
ment, because there has been no sufficient unity of organization. 
The American state as a political type needs a particularly unified 
organization, because its citizens are never forced into joint action by 
the pressure of external dangers or by the necessity of asserting a col- 
lective interest in foreign affairs. The Federal Constitution protects 
them even against the worst consequences of internal disorder. Yet 
the organization of the American state has hampered in every pos- 
sible way the expression of any prevailing collective public interest. 
In neither branch of the legislature has an attempt been made to secure 
the representation of any interests except local interests. The execu- 
tive has been never granted its proper and natural function of giv- 
ing effective expression to the will of the temporarily preponderant 
weight of public opinion. A governor could suggest legislation and 
he could usually veto it. In the case of an able and aggressive man, 
supported by a voluminous wave of public opinion, his power counted 
for much. But in forcing through a legislative program, he is straining 
his legal authority; and in order to hold his own as the political leader 
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of the state he is obliged to dissipate his time and energy in constant 
warfare with the political machines whose domination he is necessarily 
destroying. In case the state governments are to be consolidated, the 
executive as the head of the responsible administrative system and as 
the representative of the dominant mass of public opinion, necessarily 
becomes the center of the consolidated organization. 

The progressive democracy is bound to be as much interested in 
efficient administration as it is in reconstructive legislation. ‘Pro- 
gressive” legislation in all the states is leaving behind it a trail of 
public service commissions, conservation commissions and the like, and 
upon the excellence of their work the success of the progressive move- 
ment will to a very considerable extent depend. Its future as the 
expression of a permanent public interest is tied absolutely toanincrease 
of executive authority and responsibility. It cannot get along without 
an adequate and efficient administrative organization—responsible 
to the governor, just as the governor is responsible to his constituents. 
And the administration itself cannot properly carry on its work, 
unless it is provided with some means of calling sharply to the attention 
of public opinion its requirements in the way of revised or supple- 
mentary legislation. 

The practical political career of the new democracy and the logic 
of its legislative program both point in the direction of bestowing on 
the governor legislative initiative. His inevitable responsibilities to 
public opinion and to the business of government are such that his 
relation to legislation should become positive. He should have the 
power to introduce and advocate bills, which under the circumstances 
would necessarily be drawn with a lively sense of his responsibility 
to public opinion and to the needs of effective administration. These 
bills the legislature would have the power to accept or reject. But the 
veto power, possessed by the legislature would have a positive value, 
because it would, of course, be united with the power of amendment. 
The legislature’s proper functions discussing testing and tempering 
legislation, would not only remain unimpaired, but would even be 
strengthened. Assuming it to be a body really representing the diverse 
opinions and interests of the electorate, it would have every disposition 
to criticize sharply and, if possible, to modify the administrative meas- 
ures. The executive and the legislature would remain separate, but 
provision would be made for their mutual association and for the per- 
formance by each of its proper and suitable work. Of course the leg- 
islature might frequently either reject administration bills or amend 
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them in unacceptable ways; and in the event of such disagreements 
an appeal to the people would constitute the natural remedy. Bills 
submitted to popular vote as the result of a disagreement between the 
legislature and the governor would be likely to present a definite issue, 
which would be fully discussed, concentrate popular attention, and 
evoke the best results from the referendum. 

One of the most doubtful questions, raised by any such increase 
of executive powers, would hang upon the difficulty of obtaining a 
legislature, which would want to criticize and test the administrative 
bills. Would not the preponderant element in public opinion which 
elected the governor provide him with the necessary convenience of 
a subservient legislative majority? It most assuredly would, unless 
adequate measures were taken to make the legislature represent, not 
public opinion as a whole, but public opinion in so far as it was divided 
by special interests and ideas into a group of minorities. The will 
of a temporary majority usually arouses the hostility of several mi- 
nority interests in the community. Indeed, just in so far as the ma- 
jority is one-sided, unfair or extreme, it is certain to arouse such oppo- 
sition: and if any machinery can be created by securing the representa- 
tion of such minorities the program of the governor would be sure to 
meet with the needed resistance. Such a machinery could be created 
by the adoption of a system of proportional representation. Let the 
state be separated into large but unequal districts, corresponding so far 
as possible with its salient economic subdivisions, and varying in the 
number of their representatives according to their population. Let 
the names of those representatives appear on ‘the ballot without any 
partizan designation, and let them be chosen by means of the system 
known as the single transferable vote, which serves to secure the 
representation of minorities in proportion to their actual voting 
strength. In all probability such a machinery would create a legisla- 
tive body with both the disposition and the ability to criticize effec- 
tively an administrative legislative program. 

But what would become under the foregoing system of the popular 
initiative, referendum and the recall? They would all have a certain 
place. An executive possessed of such very considerable powers and 
elected as he should be for a comparatively long term, should most 
assuredly be subject to recall. He should be obliged to keep the con- 
fidence of the electorate just as the English ministry is obliged to retain 
the confidence of the House of Commons. The referendum would be 
frequently invoked as the result of resistance by the legislature to 
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the governor’s program, and it could be furthermore made obligatory 
on certain classes of measures. A popular initiative in legislative 
proposals might be preserved, provided it was so limited as not to make 
the ballot of legislation too long or too trivial. If it could hold its own 
against the official initiative in legislation of a governor, representative 
of public opinion and the state administration, it would deserve 
whatever effectiveness it could retain. The people would not try to 
perform all the functions of government, but they would perform certain 
essential ones and they would absolutely control the remainder. 
They could not be betrayed—except with their own explicit, well-con- 
sidered and reiterated consent. 

No doubt a plan of state political reorganization framed along the 
foregoing lines has just at present no chance of securing effective pop- 
ular support. It is subversive of some of the most time-honored of 
American political traditions, and it would excite as much opposition 
among the opponents of direct government as it would among the 
friends thereof. Public opinion in a democracy cannot assimilate too 
many new ideas at one time. For the present it is being fascinated 
by the notion of the popular exercise of legislative power; and before 
any consolidation of public authority can be brought about, the agi- 
tation in favor of direct government in its popular form must run its 
course and learn its lessons. The most that can be urged in favor of 
the availability of the general type of state political organization, which 
has just been sketched, is that it seeks to meet certain fundamental 
political needs, which have hitherto been largely ignored in our state 
political institutions, and which hereafter are bound to become more 
rather than less acute. Finally these needs are met in a manner which 
enables the popular will to be freely, efficiently and at the same time 
considerately expressed. 

The prediction may be confidently advanced that eventually the 
need of consolidation in our own state political institutions will have 
to be faced. But the attempt to meet it will probably make very slow 
headway. An American electorate usually jumps at the opportunity 
of casting more votes, but it is loth either to believe that more votes 
do not mean more power or to surrender any vote, which it has once 
obtained. The reconstruction of a system of really representative 
government will never be accomplished, except by virtue of leadership 
very different from that which now characterizes the progressive 
democracy. Some of the most conspicuous of its leaders contrast direct 
with delegated government as if the two were necessarily opposed; 
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and one of the most conspicuous has worked up a preposterous theory 
that all representative government must be selfish and corrupt and 
all direct popular government disinterested and public spirited. This 
kind of leadership will never advocate any reform which does not 
tickle a popular prejudice, or against which a plausible popular outcry 
can be raised. It answers any expressed misgiving as the power of a 
popular vote to accomplish every worthy and necessary political 
object with the retort that the doubter does not trust the people. And 
it considers trust in a popular majority and in the average voter tanta- 
mount to an utter distrust in all minorities and in all exceptional 
individuals. Under captains of this kind the progressive democracy 
may win a great many elections; but they will contribute about as 
much to the beneficial reorganization of state political institutions 
and to the solution of the problems of the American people as did in 
its day the Jacksonian democracy. They will contribute institutions 
which in the name of democracy will dissipate and discredit popular 
rule, and which will become eventually the great obstacles to any 
genuine social and economic amelioration. 
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REMARKS ON MR. HERBERT CROLY’S PAPER ON “STATE 
POLITICAL REORGANIZATION” 


BY W. U’REN 
Oregon City, Oregon 


From my view point there is very little of criticism or comment to 
offer on Professor Croly’s article. I am in sympathy with most of his 
views. But is it quite fair to criticise voters who have had the power 
of direct legislation during only four elections because they have not 
already provided their state with good government, or even with 
‘<nstitutions which permit” good government? The people of Oregon 
have done some things for themselves within the past nine years of 
which he seems not to have heard. 

For example, Professer Croly cannot imagine, ‘‘Why any self- 
respecting man or useful public servant should want to be an official 
legislator in a state like Oregon.” But if he is willing to be a member 
of the legislature at all there are the following reasons at least why 
he would rather be a member of the legislature in a state like Oregon 
than in any state not like Oregon, New York or Illinois for example: 

In the legislature of Oregon he will not be offered a bribe to vote for 
or against any bill; he will not be offered payment to vote for any can- 
didate for United States senator; he will not be invited to make his 
headquarters at any ‘House of Mirth” while he is attending the 
legislature; he will be very sure that no party boss or corporation 
lawyer is controlling the vote of his fellow members; he will not be 
offered any railroad passes or corporation favors. 

When he goes home his neighbors will not suspect that he sold them 
out in the legislature. They may not think he is one of the wise men 
of the Nation or that he was a successful member. But they will 
believe that he comes back from the legislature at least as honest and 
honorable as he went. None of these things can be said of the mem- 
bers of the legislature of New York, Illinois, or any other American 
state where the people have not the Initiative and Referendum, and 
in substance the Statement No. 1 plan of selecting United States 
senators. 

All these things have been accomplished in Oregon for members of 
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the legislature by the use of the Initiative and Referendum. Effort 
was made to secure every one of these measures from the legislature 
of Oregon without the Initiative. In every case the law was denied 
and refused by the legislature. 

As to the excellence of Oregon’s government, or the Oregon plan, 
as compared with other governments, I am not inclined to argue. It 
may be freely admitted, without reservation or qualification, that this 
is the best on earth, and still be saying very little for the Oregon plan. 
It is the business of government to promote the physical and mental 
welfare of all its citizens. Citizens are the chief and most valuable 
product of government. The success of any government is to be 
judged by the poorest, least efficient and least useful able bodied 
citizen it produces, in comparison with what that citizen might have 
been worth to the state and to himself if he had been given every 
possible advantage by the state. 

A government is entitled to be called good, better, or best, in pro- 
portion to its success in obtaining the following results: 

That no child shall toil beyond its years and strength; 

That no child shall ever be hungry or cold for want of food, clothing 
or shelter; 

That no adult shall fail of his or her highest mental development 
for want of educational and training facilities, with time to use them, 
which the state might have provided; 

That no citizen shall ever suffer involuntary disemployment for so 
much as one day (That any man should have to hunt a job is high 
treason by the government against the man.); 

That jobs at good wages shall always be seeking men and women; 

That every citizen shall get all he earns, and earn all he gets; 

That no public officer shall ever fail to protect the weak from the 
strong, the ignorant from the cunning, or the innocent from the vicious, 
so far as it is possible within the law for an officer to afford that pro- 
tection; 

That no public officer shall ever make terms for the protection of 
vice, whether organized and capitalized or not, in the robbery and 
destruction of the citizen for the profit of the capitalists and the public 
officers; it must be so organized that it shall always obtain the highest 
degree of efficiency in all its departments and at least 100 cents of 
value in public service for every dollar of money that is collected from 
the tax payers. 

The best that can fairly be said of any government which does not 
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obtain these results is, that it is not so bad as other governments, or 
that it is not so bad as it might be. 

None of these things have yet been accomplished in Oregon, but 
it is only nine years that the people have had the lawmaking power. 
Some other governments are nearer success than Oregon though I do 
not think that is true of any American state. The foregoing objects 
of government can be secured in a very great degree by any people 
who have in their hands the powers of lawmaking now possessed by 
the people of Oregon. Success depends wholly upon the wisdom, 
patience and unselfish devotion of the voters to their duty as citizens. 
A host of the citizens of this state believe the people of Oregon will 
use the Initiative, the Referendum and the recall so wisely and so well, 
that so far as these things can be accomplished under the limited 
powers of an American state government, they will be accomplished 
within another ten years in Oregon. 

But the Initiative seems to be absolutely necessary as a means of 
submitting revolutionary changes to the people. And it is by these 
changes that the Oregon leaders of the new democracy expect to bring 
about a practical and automatic limitation of the use of the Initiative 
and Referendum. These men expect the people will adopt a system 
of proportional representation in elections that will secure fair and 
complete representation in the legislature of all the citizens; that 
the members of the legislature will be chosen from the aristocracy of 
integrity and intellect of every class; that the members will be men 
learned in the science of government; that their terms of office will be 
long enough for them to acquire practical skill in the art of lawmaking; 
that the legislature will be so completely representative of all the 
political opinions of the state, as to insure for every political and 
economic idea that may be offered, the fullest and fairest possible 
examination and hearing. 

Also, that the governor will be elected by a majority of all the voters 
instead of a mere plurality, and that he will be a legislative leader as 
well as governor. Then we shall know what party is governing Oregon. 
We do not now. No one does, any more than any one knows what 
political party is governing the United States. 

Then Oregon will have one of the short ballots of the world. 

When these things are done there will be representative government 
in Oregon and the Initiative and Referendum will be kept and used 
only for emergencies. There is no representative government in the 
United States now. There never has been. A majority of the repre- 
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sentatives in Congress are often elected by less than one half of the 
voters. It is almost impossible for any third party to elect one repre- 
sentative, much less a United States senator. It always was. Has 
Labor, organized or otherwise, ever elected under its own party name 
any representative or senator in Congress? There are many Labor 
representatives in the British Parliament, but whoever heard of one 
in the American Congress? Surely no one will claim that the Ameri- 
can system is truly representative when Labor has no member of the 
body. 

It may be, as Professor Croly says, that the same results thus far 
achieved by the Initiative and Referendum might have been obtained 
as well or better by some other method. But is that important, even 
if it is true? The fact is that no such results were obtained in any 
American state by other methods, until the way had been staked out 
by use of the Initiative. Certainly it is not desirable that the Initia- 
tive shall be relied on as the principal and ordinary method of making 
laws. It will not be. But at present it seems to be the best means 
available for overthrowing government by plutocracy in the American 
states and cities and substituting Peoples’ Power government. I do 
not think Senator Bourne or any other of the Oregon leaders ever 
thought of the Initiative and Referendum as anything but a means to 
an end, and that end is a government in all its departments, national, 
state and local by the Peoples’ Power. 

An Oregonian’s language does not always leave a perfectly clear 
impression that he thinks of the Initiative and Referendum only as 
a means to an end, because he often thinks of the political evils from 
which the people of the state have already delivered themselves by the 
vigorous use of direct legislation. So frequent and vigorous has been 
the use of these powers that it is not surprising for many Eastern 
people to think that Oregon is exceeding the speed limit. 
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REMARKS ON MR. HERBERT CROLY’S PAPER ON 
“STATE POLITICAL REORGANIZATION” 


BY CHESTER H. ROWELL 
Fresno, California 


It is quite possible to accept absolutely the standpoint of Mr. Croly’s 
paper, and yet to dissent from its principal conclusion. The stand- 
point is that of the evolutionist, who regards contemporary “‘progres- 
sive” policies not as finalities, but as transitional phenomena in the 
development of popular government. The conclusion is that these 
policies are nevertheless bound to acquire a certain relative finality, 
which will make them self-obstructive of their own purpose. And the 
answer is that the movement momentarily expressed in these policies 
is deeper than they are, and that its vitality can overcome their mechan- 
ical limitations. 

Mr. Croly identifies the Progressive movement with the devices of 
direct popular government, which he says it proposes to substitute for 
representative government. He takes Oregon as the type and Sena- 
tor Bourne’s famous rhapsody as the gospel of the movement. He 
analyzes the natural evolution of direct government out of the failure 
of delegated government. The once omnipotent representative legis- 
latures were limited first by those who distrusted the people, through 
constitutional checks and judicial aggressions, and then by the Jack- 
sonian democracy, through executive and party aggrandizement. But 
the very constitutional limitation was itself operated by direct vote of 
the people. As representative legislation degenerated, this originally 
restraining device became by contrast the only moveable portion of the 
system, and was the ordinary resort when real law making was needed. 
Direct legislation under the guide of constitutional amendment 
transformed constitutions into codes of laws, and the more detailed 
they became, the more impossible it was to legislate by any other 
method. It was only a step from this subterfuge to the frank adoption 
of the initiative and referendum, and so modern direct legislation is an 
immediate development from the attempt to limit the old system. 
Whatever its defects, it is at least futile to oppose it by stubbornly 
adhering to a system already hopeless. And it has at least the virtue 
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of entrusting somewhere the power necessary for governmental 
efficiency. The Jacksonian democracy had failed to accomplish this. 
It had concentrated power on the executive branch, but dissipated 
that power by dividing it among a multitude of independent officials 
separately elected. Its system of party responsibility also broke down 
in the states. The danger is suggested that the new Progressive demo- 
cracy may fail in the same way, by dissipating legislative power. 
Popular government is no more attained by a multitude of referendums 
than by a multitude of elections. The legislature having now lost 
most of its few remaining functions must either acquire new ones or 
disappear. Mr. Croly would regenerate it with new functions, but he 
attributes to the Progressives a willingness to let it disappear. He 
suggests that by proportional voting the legislature may be made to 
represent the various minority oppositions, as the governor represents 
the dominant majority. Confer the legislative initiative on the 
governor and the power of veto and amendment on the legislature, with 
referendum when they disagree. But any such reconstruction is 
hopeless under the leadership of the present Progressives, who regard 
direct and delegated government as mutually exclusive, and distrust 
those minorities or exceptional individuals who are the necessary 
vanguard of progress. Such leadership may win elections, but it can 
not reconstruct institutions beyond the point where they will serve only 
to dissipate, discredit and obstruct popular rule. 

This, briefly, is the analysis and the conclusion. Let us, instead, 
examine the concrete facts. And in doing this, we must deal first with 
the progressive movement as a movement, rather than merely with the 
so-called Progressive “policies.” 

However closely we may retrospectively identify the Progressive 
movement with direct legislation, there are few of the state movements 
outside of Oregon which began that way, and no others yet embody 
exclusively the Oregon type. Most of the movements have begun 
consciously as negative and destructive revolutions, and have moved 
on to constructive work only after the necessary destruction was 
finished. Evolution began in revolution. Wisconsin began with 
revolt against a political machine and went on to the regulation of 
corporations. The direct primary was an incidental weapon and 
direct legislation an afterthought. [Illinois began by a fight against 
the Chicago traction monopoly. In Iowa the first revolt was again 
a tariff theory which ignored the consumer. In New York the begin- 
ning was the discovery of the insurance frauds, which led to a public 
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service commission and miscellaneous reforms. In New Jersey it was 
the personal leadership of a general disgust. In Ohio it is revolt against 
boss rule and in Pennsylvania a longing for a government that will 
not steal. In New Hampshire and California it was revolution against 
railroad usurpation. Nationally, the movement emerged in President 
Roosevelt’s crusade for the square deal administered by himself, and 
crystallized in the insurgent bolt on the tariff bill. ~ 

Superficially, then, the movement looks like a mass of miscellaneous 
reforms, held together not by direct legislation, which is treated as 
only one reform among others, but by a common revolt against a 
political machine dominated by special interests. Indeed, this was 
the first and is still the usual generalization in regard to the movement. 
The “muckrakers,” who were its first heralds, even invented a nomen- 
clature for this generalization. ‘‘The System,” “Special privilege” 
and “Big Business” have acquired a technical jargon meaning now 
familiar to everybody. Even yet, most of the Progressive leaders go 
no further than this in their self-analysis. A common spirit or tem- 
perament more than any explicit common policy holds them together. 
And while the devices of direct government have spread by contagion 
until they are now practically a common slogan, there are few who 
propose to supersede representative government by them. If that 
supersession were to occur it would be by the inherent force of these 
policies and not by any conscious intent on the part of more than a 
few of their advocates. Most Progressives, in fact, do not yet realize 
that the failure of representative government was anything more than 
moral. They believe in representative government, and fondly hope 
to restore it by making the present system work honestly. They 
regard direct legislation as a mere corrective power, to be held in 
reserve, so as to force representative government to be representative, 
but to be seldom used. Experience will doubtless demonstrate to 
them that the problem is not so simple as this, but at least they are in 
a mood to seek a solution that will restore rather than destroy repre- 
sentative government. The exceptional situation in Oregon is 
generally attributed to the accidents of personal leadership. In 
general, the purpose of the Progressive movement is not direct govern- 
ment or delegated government, but popular government, by either 
device or both. 

This analysis is purposely superficial, in order to meet the question 
of leadership, which is also superficial. Mr. Croly argues that because 
some of the Progressive leaders take a superficial view of the finality of 
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direct legislation, they will fail of leadership beyond the limits of that 
view. The answer is that there is not one superficial view, but many, 
in sufficient variety to meet almost any concrete exigency of practical 
leadership. It is probably better for immediate leadership to be 
relatively superficial. Theodore Roosevelt would lose his chief use- 
fulness if he were able to analyze himself from the perspective of the 
future historian. Jonathan Bourne is the better crusader for undele- 
gated government because he believes it a panacea. It is enough for 
the captain to see straight ahead and for the general to grasp the 
military strategy. The philosophic analyst is not a good soldier. 
He reads papers before the Political Science Association, for the delec- 
tation of posterity. 

It may therefore be earnestly maintained that both the policies and 
the leadership of the Progressive movement are sufficiently adaptable 
to meet the future, as well as the present, of the problem of state 
reconstruction. As an evolutionary force, the movement is all the 
better for feeling its way somewhat vaguely, one step at a time. If 
the governmental theories of our forefathers had been less clearly 
reasoned, we should not now be so hampered by the rigidity of the 
institutions they bequeathed us. 

Neither the actual leaders of the Progressive movement nor their 
methods of accomplishment correspond to the simple type held up as a 
warning by Mr. Croly. Theodore Roosevelt is a temperamental 
Progressive and Governor Hughes and President Taft have at least 
accomplished certain Progressive results, but none of these at all resem- 
bles the type. Neither does Gifford Pichot, who is a Progressive 
both in temperament and in creed. Woodrow Wilson has the full 
academic complexity of view—perhaps too much of it. Senator La 
Follette may resemble the type in the belligerence of his political 
campaigns but as a responsible administrator and state party leader, 
he showed comprehensive and constructive statesmanship of the first 
rank. The reforms in Wisconsin were not accomplished by direct 

‘legislation, but by a campaign to make the legislature representative. 

In fact, with a final development of much the same governmental 
systems, the governmental experience of Wisconsin is almost exactly 
opposite to that of Oregon. The difference is one of leadership. 
Neither can be taken as exclusively typical. 

The recent experience of California in transforming itself in a single 
leap from one of the most reactionary to perhaps the most Progressive 
of state governments is interesting and significant. The movement, 
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up to the moment of actual victory, was one of pure revolt. It began 
in the determination of a few men to try by organized political action 
to depose the Southern Pacific from its domination of the state 
government. These men organized in 1907, as a faction of the domi- 
nant party, the Lincoln-Roosevelt Republican League, using as a 
nucleus certain local reform organizations. Their first platform 
consisted practically of a declaration of war on the railroad machine 
and a demand for a direct primary. They were swamped with 
appointed delegates in the state convention of 1908, but managed to 
elect enough members of the legislature of 1909 to obtain from it an 
imperfect direct primary law. They presented to the Republican 
primaries of 1910 a complete state and legislative ticket, headed by 
Hiram W. Johnson, now Governor of California. Their platform was 
still chiefly a declaration of war on the railroad machine, and Mr. 
Johnson, who traveled 18,000 miles by automobile in the campaign, 
proclaimed to the people of every cross-roads his personal platform in 
these words: ‘‘When I am Governor I am going to kick out of the 
government of California William F. Herrin and the Southern Pacific.” 
The Johnson ticket carried the primaries and the League became the 
regular Republican party organization of the state. Then for the 
first time a comprehensive program of constructive policies was 
announced, in the name not of a faction, but of the party, as the 
regular Republican platform. That platform promised among other 
things to submit amendments providing for the initiative, referendum 
and recall, but was composed principally of definite legislative pledges. 
After the election, Meyer Lissner, chairman of the State Republican 
Committee, introduced a unique method of party responsibility. 
He called a meeting of the party committee, to which the members- 
elect of the legislature were invited, and announced that as party 
chairman he was not interested in the distribution of patronage, but 
was very much interested in the fulfillment of platform pledges. He 
therefore asked and received authorization to appoint committees, 
composed of members of the party organization, members of the 
legislature, and outside experts, to prepare and present to the legis- 
jature preliminary drafts of bills covering each of the platform pledges. 
Fortunately, the Democratic platform had contained practically the 
same pledges, and party lines were obliterated in the legislature. 
These bills were considered and in some cases radically revised by 
the legislature, but every one of them passed in some form, and, 
within four months of the day of election, the state of California 
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presented the example of every pledge in a radically comprehensive 
party platform either already enacted into law or submitted to the 
people for ratification as a constitutional amendment. The amend- 
ments were all passed at a special election and an extra session of 
the legislature is now sitting to complete the necessary enabling legis- 
lation. Within a year of the incoming of the new administration, 
every party pledge will be actually operative inlaw. All this has been 
accomplished by the old forces of party responsibility and legislative 
action, without a single initiative or referendum vote except the refer- 
ence of constitutional amendments already required by the old con- 
stitution. Even these would have been passed by the legislature, 
without referendum, if it had had jurisdiction to doso. In California, 
for once, political organization and personal leadership have made rep- 
resentative government both representative and efficient. The only 
place in which delegated government has been displaced is in the party 
nominations, which are of course by direct primary. But this only 
applies to nominations the method we have always used for elections. 
What reactions the future may have in store is of course unknown, 
but this is the record so far. 

Both party platforms had favored a simplification of the primary 
law; the direct election of United States senators; the abolition of the 
“party circle” on the ballot and the non-partisan nomination of 
judges; the initiative, referendum and recall; simplified criminal 
. procedure; non-partisanship in appointments; business administrative 
reforms; conservation legislation; the extension of the powers 
of the railroad commission; and a public service commission. 
The Republican platform, in addition, had called for a shorter ballot, 
county home rule, a workmen’s compensation act, and the submission 
of a women suffrage amendment. Surely an ambitious program for a 
single session of the legislature less than three months in length! The 
history of its accomplishment is told in the “Story of the California 
Legislature of 1911” by Franklin Hichborn (San Francisco, the Jas. 
H. Barry Co.) a book which ought to be in the hands of every American 
student of political science. 

While direct legislation is only one feature of this program of 
reforms, it must be conceded that it was the central feature, both in the 
legislature and in the campaign that followed. The opposition was 
concentrated on the demand that judges be excepted from the operation 
of the recall. Only the personal influence of Governor Johnson secured 
the necessary two-thirds’ vote of both houses to submit the amend- 
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ment without this exception, but when it came before the people it was 
carried by a majority so enormous as to amount practically to unani- 
mous consent. 

The session of the legislature was followed by what amounted 
practically to a referendum election, under the familiar guise of a 
series of constitutional amendments. The constitution of California 
is beyond all comparison the worst in the world. Adopted in 1879, 
in an era of distrust of legislatures, it was an elaborate code of laws 
to begin with, which has since been made over by thirty-two years of 
biennial amendments into almost inconceivable complexity. The 
presumption is always against the constitutionality of any act of the 
legislature, and the custom is to make sure by enacting it as a con- 
stitutional amendment instead. We have thus had the referendum in 
its worst form for thirty years, and even those who are temperament- 
ally sceptical of direct legislation welcomed a rational referendum 
proposal, as the first step toward ending the irrational referendum now 
in operation. 

There were twenty-three amendments, ranging from the most 
important to the most trivial. Not one of them was referred to the 
people in response to any petition from the people, and not over six or 
seven of them, aside from the initiative-referendum amendment itself, 
could conceivably have been the subjects of such a petition, even in the 
event of a legislature refusing to pass them. This particular legis- 
lature would have passed them all, if it had jurisdiction, and no one 
would have invoked the referendum against any of them. It was a 
compulsory referendum, then, imposed on the people by the rigidity 
of an ancient constitution. A simple constitution, with voluntary 
initiative and referendum, instead of swamping the people with 
direct legislation and superseding representative government, would 
have unshackled the legislature and relieved the people of the only 
burdensome part of the referendum they Wow have. In a very real 
sense, at least in California, the cure for too much referendum is more 
referendum. 

An idea of the scope of the amendment election may be gained from 
a list of the subjects covered. They were, in the order on the ballot, 
(1) weights and measures; (2) county home rule; (3) divided session; 
(4) women suffrage; (5) logging railroads; (6) city charters; (7) initia- 
tive and referendum; (8) recall; (9) criminal appeals; (10) employer’s 
liability; (11) civil service; (12) making railroad commission a public 
utilities’ commission; (13) city charters; (14) municipal ownership; 
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(15) text books; (16) increasing railroad commission from three to five 
and making it appointive; (17) majority vote charters; (18) justices’ 
courts; (19) passes; (20) making clerk of supreme court appointive; 
(21) making appellate judges impeachable; (22) exempting veterans 
from certain taxes; (23) increasing the powers of the railroad com- 
mission. The ballot was printed in such a way as to be unintelligible, 
and the printed arguments sent to the voters were beyond human 
power to read. 

This was the referendum at its absolute worst. No hostile critic 
could have devised a more unfair test of the people, and no voluntary 
referendum could have thrown together such an unintelligible jumble. 
Neither would this or any other legislature have imposed such a 
burden, if it had any choice in the matter. But the people, neverthe- 
less, did vote with surprising intelligence and discrimination. One 
minor railroad pass amendment was defeated; several other debatable 
minor amendments were passed by small majorities; the uncon- 
tested minor amendments received good majorities; and the great re- 
forms were carried overwhelmingly. The largest two majorities were 
given to the two judicial amendments—the recall and the limitation of 
technicalities in criminal appeals. There is no subject on which the 
American people are so unanimous as in their repudiation of the 
traditional lawyer’s view of these two questions. 

By these amendments of course the government of the state is abso- 
lutely revolutionized. It now lacks of being completely democratic 
only two things—a short ballot and a short constitution—and the 
beginning has been made toward one of these. Governor Johnson in 
his message advocated shortening the state ballot to the federal model, 
by making all the executive officials appointive, and amendments 
proposing this received majorities in both houses, but failed in one or 
the other of the necessary two-thirds. The legislature did shorten the 
ballot to the extent of making the state printer appointive, and 
proposed constitutional amendments, which were passed, making the 
railroad commission appointive, and giving the supreme court the 
right to appoint its own clerk. But California still goes through the 
farce of electing its surveyor-general, to say nothing of other exam- 
ples scarcely less absurd. And California, in adopting the new and 
rational voluntary referendum, has not yet abolished the old and 
irrational compulsory referendum. The moral credit of the legislature 
has been restored and the legislative career has become respectable and 
desirable. Several valuable state reputations were made at the last 
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session. But the restoration of effective power to the legislature still 
awaits the simplification of the constitution. The first condition, 
however, of restoring that power, is now provided. Having their 
check in the legislature through the initiative, referendum and recall, 
and on the executive and judiciary through the recall, the people will 
no longer fear to remove the unworkable part of the constitutional 
checks. The ripening of sentiment for a simpler constitution is only 
a matter of a little education or experience. Unquestionably, just as 
the direct primary compels the short ballot, by its confessed unworka- 
bility under the long ballot, so direct legislation will compel the short 
constitution, by its demonstrated incompatibility with any other 
system. And even the imperfections of the direct legislation system 
are not, like those of the traditional constitutional system, self- 
perpetuating. It is flexible instead of rigid. If the new Progressives 
make a blunder analogous to that of the Jacksonian democrats, they 
will at least do it by a method which provides the mechanism of its 
own cure. 

The two most radical features of the California reconstruction are 
women suffrage and the inclusion of judges in the recall. Women 
suffrage was not made specifically an administration measure, though 
Governor Johnson personally approved of it and many of the leaders 
in his campaign for direct legislation were also outspoken in support 
of the suffrage amendment. California is the first state of the rank 
and general social conditions of the great Eastern states to adopt equal 
suffrage. More women are now enfranchised in California than in all 
the other suffrage states combined. At the only important election 
held since the adoption of the amendment—the recent municipal 
election in Los Angeles—the women voters outnumbered the men. 
They voted conservatively and intelligently, and showed astonishing 
capacity to extemporize a political organization on short notice. 
Voting was popular; even fashionable, and it all came about so natur- 
ally that the novelty at once wore off and it did not even “‘seem queer.’ 
So far as this one example indicates anything, the experiment is 
brilliantly vindicated. 

The recall of judges was enacted on a sentiment and opposed on a 
theory. Probably few of its advocates contemplated making much 
practical use of it, and few of its opponents much feared that it would 
be practically abused. In fact, the chief practical objection to the 
recall is the fear that it may weaken our present useful custom of 
intimidating judges by agitation and abuse. With the recall in 
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reserve, agitation which fails to resort to it may be discounted as a 
bluff. There is a certain plausible logical objection in the inconsistency 
of setting judges to safeguard a fixed constitutional standard against 
the will of a temporary majority and then subjecting them to the 
discipline of that majority for so doing. But this extreme conception 
of the judicial function is such an anachronism, and is now so thor- 
oughly repudiated by everybody, high and low, except the lawyers, 
that arguments based on this illogic are not received even with patience. 
While the American people may not yet be ready to reduce the judi- 
ciary to its original judicial function, they are so disgusted with the 
consequences of its historic usurpations that they are willing to set up 
alongside of it a new institution inconsistent with its self-assumed 
political functions, and let the two fight it out. And while there is not 
likely to be much actual conflict—since no judge will be recalled except 
in a case so flagrant that the issue becomes personal, rather than 
institutional—the mere passage of the recall amendment by an over- 
whelming majority serves as notice to the judges that there is a new 
twentieth-century spirit abroad, which demands recognition of their 
eighteenth-century-trained minds. So long as they suppose this to be 
a mere popular agitation, led by demagogues, they may fear or despise 
it, but their aroused attention may finally discover that the same 
sentiment is shared by the best thought of the country, including the 
really learned members of their own profession. Then they will 
respect it. The legal profession is the only one whose average thinking 
has remained absolutely untouched by the revolution which the 
evolutionary method has made in all other human thinking. The 
great lawyers of course understand, but even mediocre school teachers, 
physicians or labor-unionists understand. The average mediocre 
lawyer still adheres to the eighteenth-century method of deducing 
conclusions from assumed abstract principles, and he imagines this 
habit is the mark of a ‘trained mind.” It is of the sort of training 
illustrated by the asymmetric pectoral muscles of the tumbler pigeon 
whose normal method of forward flight is a back somersault. Prob- 
ably this assemblage, representing the best professional learning in 
America on questions of political science, would be unanimous in 
declaring undebatably false the very things which the average bar 
association assumes to be axiomatically true. The sooner the lawyers 
discover this, the more readily they will give up their present assump- 
tion that it is only ignorance which prevents the acceptance of their 
conclusions by the laity. What the legal profession needs is to 
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become either a learned or an unlearned profession. Its thinking, 
either way, would then square with common sense. Until then, a 
salutary distrust of lawyers and judges will remain one of the useful 
evolutionary forces. If that distrust is expressed sometimes with 
startling offensiveness, its educational value is thereby increased. Thus 
the very agitation for the recall of the judiciary is a long step toward 
getting that sort of a judiciary which nobody will want to recall. 

The evolution of the new American state organization is not yet 
finished. The complete supersession of delegated by undelegated 
government is not to be thought of. It is impossible administratively 
and impractical legislatively. We shall doubtless learn by experience 
the limitations of direct legislation, just as we are already learning 
by experience the limitations of direct elections. The standard, in 
both cases, is not “good” government, but government by the people. 
The election of a governor by direct vote is government by the people. 
The election of a state printer by direct vote is not government by 
the people. The adoption or rejection of a prohibition ordinance by 
direct vote is government by the people. The granting of saloon 
licenses in Brooklyn by the vote of Scoharie, or the amendment of the 
San Diego charter by the vote of San Francisco, is not government 
by the people. Popular government is the expression of the popular 
will, but this will can be specifically ascertained by direct vote only 
in the cases where it specifically exists. In the other cases it must 
be generally delegated to representatives authorized to make the 
specific application. Experience will show where the line must be 
drawn. Those of us who have notions of our own about it have mostly 
ceased preaching them, since it is evident that the lesson is going to be 
learned, not by listening to us preach, but by trying it out. And then 
the trial may show us mistaken. 

But, within whatever experience may show to be its field, direct 
legislation has come to stay. At the same time, for most of the 
detailed work of legislation, representative government must be 
rehabilitated. It was never so needed as now. After the simplifi- 
cation of state constitutions, so as to confer more general powers and 
relieve the more irksome of the present limitations, the most important 
step is doubtless to give the governor the right and the duty of legis- 
lative initiative. I doubt seriously the desirability of any artificial 
device for getting minorities represented in the legislature. With the 
weakening of party lines in state elections, any minority that ought to 
be represented will find its own constituency to get represented from. 
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And there ought to be nothing that would seriously risk giving the 
governor a hostile legislature. He should have a safe majority to 
govern with, as the English government is required to have, and if 
constant differences between the governor and legislature block things, 
they should test by referendum which shall resign. The minor 
minorities will get more than voice enough through the initiative and 
the major minority will always be represented in the legislature. 

One additional legislative device is badly needed—expert com- 
missions. Experts constitute the only small minority which ought 
to be represented in its own right, without needing to be elected. 
Their function is to represent the truth, as that of others is to represent 
the people. Only by conjoining the two, can wise and free government 
be attained. We have expert administrative commissions, and we 
need more legislative ones. These commissions should have a limited 
power of initiative, almost unlimited use as reference and examining 
boards, for the perfection of legislation, and no power at all of enact- 
ment. The enacting authority should rest always in the people or 
their direct representatives. Whenever the expert commission is 
unable to convince the non-expert legislator, the time is presumably 
not yet ripe for the measure. These three branches of the legis- 
lative act could thus represent efficiency, expert knowledge and 
responsibility to the people. The present system lacks all three, and 
exclusive direct government would lack two. 

The short ballot, the short constitution, direct legislation, executive 
initiative, a judicial judiciary, expert advice, legislative responsibility 
—these are the essential goals of the reorganizations of state govern- 
ments. The germs of all lie in the present Progressive movement. 
It is not limited to the finality of any one of them. Its limitation, as 
judged by Socialist critics, is that it still believes that political reform 
is worth getting, and that the necessary economic reforms can be 
reached through political reform. In its own esteem it stands, for this 
very reason, as the only possible bulwark against the advancing tide 
of Socialism. 

In conclusion, may I add that these comments are submitted by a 
practical politician, now actively engaged in the very work under 
discussion, who makes no pretense to the academic equipment proper 
to one who would deliver instruction to a learned body. With this 
apology, and with some diffidence, these views are submitted for 
whatever they may be worth. 


AMERICAN DIPLOMACY IN CENTRAL AMERICA 


BY PHILIP M. BROWN 
Former United States Minister to Honduras 


International affairs have rarely had any vital relation to the domes- 
tic interests of the United States. We are spectators rather than par- 
ticipants in the game of world politics. Except in moments of threat- 
ened war, the general public is quite indifferent to the management 
of American foreign relations. The main results of this indifference 
are either that the Administration is entirely free to adopt any policy 
it may choose, without the constant, corrective check of an intelli- 
gent public opinion, as in England, or is deprived of its effective sup- 
port in some such diplomatic crisis as the Anglo-Venezuelan difficulty 
in 1896.1 

Moreover, at such moments as the recent Mexican imbroglio, com- 
plete and trustworthy information is most difficult to obtain. Cer- 
tainly, the Department of State is not free to disclose, even to the 
Senate, all the facts and factors in the negotiations in progress. Nor 
does it seem prudent to publish immediately all of the correspondence.? 
The most important facts of diplomacy are not always consigned to 
writing, or if in writing, are not to be published to embarrass for reasons 
of state or by way of doubtful precedent. Litera scripta manet. 

Nor can the average reader rely implicitly on the Press. Leading 
articles, terse paragraphs and brilliant editorials may present in broad 
outline the salient facts in a diplomatic situation but err in their con- 
clusions. Favorable comment is as likely to be undiscriminating as 
hostile criticism. Any one who has made a close study of some partic- 
ular field of diplomacy is constantly made aware of the extreme 


1 This fact is noted by Richard Olney in an article entitled, “International isolation 
of the United States” in the Atlantic Monthly. Vol. LXXXI, p. 577. 

: The published volumes of Foreign Relations are quite as likely to mislead as to 
inform. Witness the Clayton-Bulwer correspondence where asterisks indicate im- 
portant facts omitted and chance phrases give a partial idea as to the nature of those 
facts. 
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exactions made by the Press on the powers of discrimination of the 
average reader.’ 

Now these two facts, namely: the general indifference of the Ameri- 
can public regarding the conduct of foreign affairs, and the great dif- 
ficulty of keeping constantly and accurately informed concerning 
diplomatic questions, are especially to be deplored in respect to our 
relations with Central and South America. The United States, under 
the Monroe Doctrine, has a peculiarly difficult réle to play. Its 
responsibilities are tremendous and at times most embarassing. In 
this particular field of American interests, it might fairly be expected 
the general public would be somewhat concerned. Yet how little the 
public really knows on this subject and how little it apparently cares! 

The sources of information regarding Central America are limited 
and often unreliable.* Snapshot pictures by casual travellers or the 
impressions of prejudiced residents in these countries are of slight value. 
The same is true of the many excellent publications issued in the inter- 
ests of these Republics. Writers of articles and books seem often to 
have been misled in important respects by such external evidence as 
constitutions, legislation, existing institutions, literature, etc. One 
who has never visited Central America or resided there can hardly 
form from afar an adequate conception of the existing situation,— 
a bitter fact which the American diplomatic representative and consul 
have to bear in mind in the sending of every despatch to Washington. 

Conditions in these Republics are indeed abnormal, and the purpose 
of this paper in its restricted limits is merely to attempt to suggest 
something of the difficulties of American diplomacy in Central America. 
with an indication of the nature and trend of American policy. 

The five states of Central America, reaching from Mexico to Panama, 
form a territory slightly larger than California or one-fourth the area 


s Because of our isolation and complete detachment from “world-politics” and the 
intrigues of Europe, we have not yet developed a corps of editors and correspondents 
trained in diplomatic affairs such as have made famous the London Times and the 
Spectator. 

¢ Most books on Central America are rather travellers’ notes than close studies 
of actual political conditions. The delightful books by E. G. Squier and John L. 
Stevens, both formerly in the diplomatic service, are unfortunately out of date. Doc- 
tor Karl Sapper, the German scientist, has written two good books entitled “ Mit- 
telamerikanische Reisen” and “Das Nordliche Mittel-Amerika.”” Perhaps the most 
suggestive recent book is ‘‘Central America and its Problems” by Frederick Palmer, 
the journalist, whose analysis of existing conditions and estimate of American diplo- 
macy show keen powers of observation and insight. 
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of Mexico, with a total population of less than four millions, and a 
combined revenue of approximately $15,000,000. 

The form of government in each state is republican with power 
highly centralized. Though the usual separation of powers is pre- 
scribed by their constitutions, as a rule the supreme authority is the 
executive. The initiative in most matters does not come from the 
people. Everything springs from the government. Self-government 
as understood in the United States is a conception dimly appre- 
hended in Central America.’ 

The people of all five states, without serious variation, are essen- 
tially one in blood, language, customs, sentiment and religion.’ Citi- 
zenship in one state gives the right to claim citizenship in any of the 
others. In fact, their constitutions explicitly affirm that each state 
is to be regarded as temporarily withdrawn from the Central American 
Federation which it is expected may some day be restored.’ 

From the American point of view, we must be prepared to recog- 
nize that there exists,—if not a live antagonism,—certainly, a wide 
gulf, between the Spanish American and the Anglo-Saxon. Their 
ways are not our ways and our ways are not theirs. Our direct meth- 
ods of thought and action, to them are often intolerably inconsiderate 
and rude. Possessed of great charm of manner and brilliant powers 
of mind, their indirect processes of reasoning and elaborate formal- 
ism, however, make extreme demands on our patience. Their political 
habits, their attitude towards law and the courts, are almost the re- 
verse of our own.® Their literary and social enjoyments are very 


‘ Political principles play but little part in elections. The system of “personal- 
ism,” or ‘‘caudillaje,’”’—of devotion to personal leaders rather than to principles,— 
has been the curse of Central American politics. 

‘In certain states the Indians predominate overwhelmingly, but the ruling class 
is an oligarchy of mixed blood—the “ladino.” The pure Spanish element is very 
snall except in Costa Rica where the Indians were never numerous. The States- 
man’s Year Book gives the population as follows: 

Costa Rica, total, 351,176; Aborigines, 6,289. Nicaragua, total, 600,000; bulk of 
population is Indian, mulatto or of mixed blood. Honduras, total, 500,000; bulk of 
population is Indian and mixed blood. There are 90,000 uncivilized Indians. 
Salvador, total, 1,116,253; Ladino, 772,000; Indian, 234,648 (an obvious error). 
Guatemala, total, 1,882,992; 60 per cent. are Indian. 

7 The original Federation formed at the time of the separation from Spain, lasted 
nominally until 1839. The separate provinces had long enjoyed practical autonomy 
under Spanish rule and had no real sentiment of political solidarity. 

8 The Spanish-American mind seems unable to respect law in the abstract. With 
him, power, authority, is law. He regards the judicial code as a mass of conflicting 
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distinct and their general sympathies are much more closely related 
to Europe than to the United States. Such being the case, it would 
seem on the whole preferable to frankly admit at the outset, that 
while the two races may heartily respect each other, it is too much 
to expect that they should ever be intimate friends having common 
interests and sympathies. 

Historically, the Spanish-Americans have cherished in their hearts 
a marked aversion for the Yankee. The taking of California from 
Mexico, the occupation of Porto Rico, the protectorate over Cuba, 
the receivership in Santo Domingo, the coup d’état in Panama, are 
all held to be palpable evidence of a lust for territory and warnings 
of the ultimate fate awaiting other countries on this continent. Every 
intervention of the United States, while approved by the faction im- 
mediately favored, is viewed with apprehension by all other Spanish- 
Americans. 

The name of Walker,—the irresponsible filibuster,—is still synony- 
mous with American aggression.® In San José, the capital of Costa 
Rica, is an impressive statue representing the cowed, abhorred Yankee 
being driven from the soil of Central America. The appellation of 
““sringo,” © whatever may have been its origin, certainly has as offen- 
sive a signification as that of “‘greaser”’ for the Mexican. 

Diplomacy, by rigidly square dealing and by encouraging a friendly 
appreciation of all that is admirable in both races, is able to do much 
to lessen this natural antipathy. But the best efforts of diplomacy 
are not always well seconded by Americans in these countries who 
forget that they also are United States representatives. There are 
many Americans in Central America, who by friendly sympathy and 
tact, are able to maintain the most satisfactory relations with the people 
and governments with whom they may have to deal. There are how- 
ever, other Americans who, forgetting that they are in a sense, guests 
of the country where they reside, abuse its inhabitants, revile its insti- 


rules which may be interpreted according to the whim or prejudices of the judge. 
The contrast between the Latin and English systems of jurisprudence is well brought 
out by W.S. Logan in the Forum, Vol. XXVI. ‘The basic difference between the 
two systems of jurisprudence is that the one accords privileges, while the other pro- 
tects rights.” 

» “Byways of War, The Story of the Filibusters,’’ by James Jeffrey Roche. 

10 “Gringo” is said to have had its origin during the Mexican War, from the first 
two words of a popular song ‘“‘Green grow the Rushes,” sung by the American soldiers 
and imperfectly caught by their enemies, the Mexicans. 


156 PROCEEDINGS OF THE 


tutions, unnecessarily antagonize the government officials, formulate 
complaints," present claims?” of doubtful merit, and call upon the 
Legation to launch ultimatums at frequent intervals. There are the 
“‘caballeros de industria,”—the picturesque though erring soldiers of 
fortune. There are the social derelicts who have left home for their 
country’s good. There are the concession hunters and the professional 
promoters, seeking impossible privileges they never can utilize and pil- 
ing up embarrassments for their own government as well as for the 
misguided government, which through illusion or devious means may 
have been induced to compromise national interests.” 

All such make the work of the American diplomatic representative 
extremely onerous and ungrateful. If he is what is popularly termed 
a “sidestepper,” in trying to avoid unpleasant diplomatic issues with 
the local government and at the same time satisfy his aggrieved com- 
patriots, not to mention his own government, he usually falls between 
the two stools. If, on the other hand, he is normally conscientious, 
he finds he must either incur the hatred of the complainants who may 
be able to cause him serious annoyance, or he must in cases deserving 
diplomatic action, make unpleasant representations without the cer- 
tainty of receiving the approval and support of Washington. By rea- 
son of his special knowledge of the facts in a given case, he may be 
placed in the disagreeable situation of having to offend powerful 
interests by recommending that some claim which has been cleverly 
presented to the Department of State, should not be pressed because 
founded on unjust grounds. He is likewise in constant danger from 
that spectre which haunts every diplomat, of being denounced as per- 
sona non grata by the government he may be insistently endeavoring 
to induce to do what it has no desire and perhaps no intention to per- 
form. Representations adroitly made at Washington frequently 


1 The archives of every Legation are full of complaints made under oath in the 
form of affidavits, which as ex-parte statements of alleged facts, seem to call for 
diplomatic action. But on careful, dispassionate investigation, it is often discovered 
that the complainant has been in the wrong and entitled to little sympathy. One 
alleged victim of official outrage admitted that at the time of the incident, namely 
7 a. m., he had had two cocktails! Yet such instances are often adduced to show that 
Americans in Central America do not receive adequate protection. 

12 Some men seem to act on the principle that “a good claim is better than a bad 
business.” 

1 The writer regrets that most of the observations made in this paper rest on per- 
sonal experience rather than on documentary evidence. Very little of this nature is 
ever published in the Foreign Diplomatic Correspondence of the United States. 
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result either in the impairment of his prestige and usefulness, or 
ultimately in his complete discomfiture and removal." 

The functions of an American representative under such conditions, 
it will be seen, call for an extraordinary degree of tact, patience and 
courage.” He is dealing with situations for which no exact prece- 
dents in international law may be found. He cannot ask Washington 
for detailed instructions, nor can Washington instruct intelligently 
at every juncture. He must not only protect American interests 
from all possible violation, but often, if he has gained the con- 
fidence of the government to which he is accredited, he is called upon 
to advise, to caution, to warn, in order to save that government from 
@ serious misstep, even in cases involving his own countrymen. He 
is court of appeal when the local courts fail grossly to accord justice. 
He must virtually ignore existing laws, at times, by requesting the 
executive to rectify wrongs done by an abuse of its powers through 
the courts. In time of war, when ordinary guarantees are suspended, 
he must take extraordinary measures for the protection of all interests. 
He may find himself, as did the writer, at a moment of the complete 
disappearance of all authority, in the embarrassing situation of being 
compelled to maintain law and order pending the establishment of 
the new government. He may be threatened with assassination 
or even fired upon by irresponsible miscreants. On his request, 
American warships may be required to prevent the needless bombard- 
ment of unfortified ports and even to land marines to maintain public 
order and ensure the administration of justice, for an extended period 
of time until the responsible government is installed. 

For the theorist and strict constructionist in international law, it 
may be difficult to perceive just how an American official may assume 
the right to act in ways so obviously inconsistent with the law of 


1 It must be remembered that the American official has not only the strain of re- 
sponsibility, but that he is often living in tropical surroundings that undermine 
both health and nerves. Climate plays a most important part in Central 
American diplomacy as it does in other tropical countries. Allowance should ever 
be made for the over-heated state of mind that is liable to characterize certain diplo- 
matic negotiations. In fact, following the British custom in India, no American 
official should be kept too long in a tropical post. 

1s A curious extra-official function of American representatives in Central America 
which is often most exacting, is the protection of the interests of the Chinese who are 
quite numerous. This is by request of the Chinese government and with the consent 
of these Republics. See Foreign Relations. 1903, p. 572. 

1 Foreign Relations, 1907, p. 627. 
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nations. The independence, equality, sovereignty of nations forbid 
all such interventions in the internal affairs of other nations, The 
United States, he may well object, has no more right to intervene in 
a Central American war to prevent the bombardment of a port where 
no American interests of importance are involved, than it would have 
to attempt to stop the siege of Port Arthur by the Japanese. 

The answer to such objections is: first, that international law as 
applied in Central and even in South America, is in many respects 
distinct from that of Europe; and secondly, that the United States 
has had imposed on it certain definite obligations in Central America. 

The isolated, untrammeled existence in this Western Hemisphere, 
of states enjoying an essential solidarity of sentiments and interests, 
has given rise to a distinct body of international law.'’ Here exists 
a separate family of nations recognizing rules and principles of inter- 
course which, while differing from those generally accepted in Europe, 
have also profoundly affected European concepts of the law of nations. 
The development of the doctrine of insurgency '* has been distinctly 
American.'!® The status of foreigners during civil commotions has been 
differently regarded in Spanish-America than in Europe.2° The im- 
portant decision of the last Hague Conference respecting the Recovery 
of Contract Debts, had its origin in the peculiar financial problems of 
these countries." The most favored-nation treatment generally ac- 
corded elsewhere would not ordinarily be claimed by foreign nations 
where Spanish-American states have granted each other mutual 
privileges of a family nature.” 

But we are especially concerned with international law as applied 
to Central America, whose status is different from that of most of the 
states of South America. And in all fairness it must be recognized 
that Costa Rica, by reason of its advanced political development, 


17 This subject has been fully and admirably treated by Sefior Alejandro Alvarez 
of the Chilean Ministry for Foreign Affairs, in the American Journal of International 
Law for April, 1909, and in his book published in 1910, ‘Le Droit International 
Americain.” 

18 Wilson. International Law, pp. 43-49. 

1»The term American can hardly be appropriated exclusively by the United 
States. Spanish-Americans differentiate by denoting citizens of the United States as 
North-Americans. 

s° The decisions of the Venezuelan Claims Commission, 1903, contain much valua- 
ble material on this subject. 

« The Hague Peace Conferences; A. Pearce Higgins, pp. 180-197. 

s Moore’s Digest of International Law. Vol. V., p. 260. 
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should be placed in a different category from the other states of Cen- 
tral America.” 

Owing to the arrested political development of certain of these 
countries: to the absence at times, both in peace and in war, of ordi- 
nary guarantees to persons and property: when the avenues to the 
courts are closed: when the executive has absorbed all powers to the 
harm of his own countrymen as well as of foreigners; it becomes neces- 
sary to deny to such states an unqualified status under international 
law.% All states are not equal. All states are not so completely 
sovereign as to be free to do as they please with the stranger within 
their gates. There are situations where a nation may properly exact 
in behalf of its own nationals, not merely as good treatment as that 
accorded the natives of another, but infinitely better treatment. 

The status of minority of certain nations is coming to be generally 
recognized and this fact should act as.an added stimulus to such states 
to prove themselves worthy of the rights of independence and equality. 

Though the republics of Central America are under no specific 
tutelage and naturally resent being treated as children, they cannot 
object to being considered as our younger brothers whom we hold 
in affection and desire earnestly and disinterestedly to help. 

The United States has had imposed on it certain definite obligations 
in Central America. These obligations flow, first from the special 
concern it must have for the protection of American interests, bearing 
particularly in mind the proximity of Central America to the United 
States and to the Panama Canal; secondly, as convincingly pointed out 
by President Roosevelt at the time of the intervention in Santo Do- 
mingo in 1905, from the necessity of seeing that European interests 
are properly safeguarded nor allowed to suffer from what has been 
aptly denoted as “‘the forceful feebleness” of these smaller countries; 
and thirdly, these obligations flow directly from engagements towards 
the people of Central America incurred by the United States in recent 
years. 

Since 1906, Central America has been the theatre,—not of opera 
bouffe, as some superficial observers would have it,—but of two wars, 


ss Costa Rica has not had a revolution for nearly thirty years. 

% The contradictory rulings of Bayard in the Gamez case (For. Rel. 1885) and of 
Blaine in the Barrundia case (For. Rel. 1890) regarding the right of asylum on mer- 
chant vessels, are to be explained by the fact that Bayard assumed Central American 
states to be on an equal footing with other nations, while Blaine accorded them only 
& qualified status as regards the application of the principles of international law. 


| 
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three successful revolutions and five abortive uprisings, not to mention 
sundry plots by assassination or otherwise, to overthrow the existing 
governments. During this turbulent period, the policy of the United 
States has developed by progressive steps from simple mediation 
between these republics, to direct intervention in their domestic affairs. 
We are constantly being reminded that: 


“When constabulary duty’s to be done, 
The policeman’s life is not a happy one.” 


The chief events to be noted in this connection are as follows: 

The brief war of 1906 between Guatemala on the one hand, and 
Salvador and Honduras on the other, was terminated by a treaty of 
peace signed through the mediation of President Roosevelt and Presi- 
dent Diaz, on board the gunboat Marblehead.” This treaty provided 
that all future differences between Central American states should be 
settled by the joint arbitration of the Presidents of the United States 
and of Mexico. Nicaragua alone refused to adhere to this agreement, 
which it chose to regard as a dangerous recognition of the right of inter- 
vention by the United States. 

In February and March of 1907, occurred the war between Nica- 
ragua and Honduras which threatened to embroil all the other repub- 
lics, and which demonstrated the need of more effective guarantees 
for the maintenance of peace. On the initiative of President Roose- 
velt, a special peace conference of delegates from all five states was 
held in Washington in November and December of 1907. Its chief 
results were the creation of the much lauded though impotent Central 
American Court of Justice, and the agreement to consider Honduras, 
by reason of its geographical location, as neutral territory in time of 
war.”6 

It was not long before the United States came to realize that such 
agreements were of no value without the sanction of force. This 
duty of enforcement seemed to devolve on the United States with 


# For. Rel. 1906, p. 851. This treaty was signed on the high seas in rather rough 
weather, which circumstance led some rabid critics of the United States to seriously 
intimate that the peace delegates had been deliberately carried out to sea to coerce 
them into the signing of a treaty they would not have signed on land. It is probably 
true that their respective governments would very likely have preferred to have 
been able to control by telegraph, their discussions and decisions. 

% For. Rel. 1907, pp. 636-727. 
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the nominal co-operation of Mexico,?” both governments having par- 
ticipated actively in the peace conference of 1907 and thus become 
sponsors for the execution of its solemn engagements. 

Thus in March, 1909, American naval vessels in Central American 
waters were authorized to prevent any further violation of the Wash- 
ington Conventions of 1907, by Nicaragua, in launching filibustering 
expeditions against the neighboring state of Salvador. 

The revolution on the Atlantic coast of Nicaragua in October of 
1909, and the unjustifiable execution of the two Americans, Cannon 
and Groce, compelled the United States to intervene again in Central 
American affairs, in such a manner as to force President Zelaya to 
resign and enable the revolutionists ultimately to triumph. A fur- 
ther development in American policy was the agreement entered into 
at that time that the United States should assist Nicaragua in the 
rehabilitation of its finances. 

The return to Honduras in February 1911, of Ex-President Manuel 
Bonilla who had been ousted by Nicaragua in 1907, was still another 
occasion for the direct intervention of the United States. British 
and American marines were landed and stationed for several weeks 
at Puerto Cortes and the inland town of San Pedro Sula.”* Fighting 
was prohibited in both places and the two rival factions were notified 
that a peaceful solution of their difficulties must be found. The 
apparently happy result was the choice of a provisional president 
agreeable to both factions, and a subsequent free election in which 
General Bonilla was again chosen to the presidency. As in the case 
of Nicaragua, the American goverrunent signified its desire to lend its 
good offices in support of certain measures for the refunding of the 
national debt of Honduras.?® 


27 The question of Mexican relations towards Central America is important as well 
as delicate. By reason of its frontier with Guatemala, Mexico has peculiar interests 
which cannot be ignored. The attitude of Mexico as expressed by President Madero 
in a recent message to the Mexican Congress is as follows. ‘My belief is that a 
Central American union, alone means the establishment of permanent peace in these 
countries.”” Boston Transcript, Dec. 18, 1911. 

28 In view of the long and arduous efforts of American diplomacy, from the time of 
the Clayton-Bulwer treaty, to eliminate British interference in Central-American 
affairs, it is difficult to understand the reason for the joint action of England and the 
United States in this instance as well as the action of England in the previous revo- 
lution in Nicaragua, in preventing the capture of Greytown by the revolutionists. 

»»The texts of the conventions negotiated with both Nicaragua and Honduras for the 
adjustment of financial difficulties, are given in Supplement of A. J. I. L. October, 1911. 

11 
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From this rapid survey two important facts are to be emphasized: 
first, that the policy of the United States towards the republics of 
Central America has developed since 1906 from simple mediation and 
scrupulous non-intervention, to a policy of active, direct intervention 
in their internal affairs; and secondly, that these interventions have 
become as startlingly frequent as they have become increasingly 
embarrassing in character. 

The dangerous trend of such a policy towards an actual intermed- 
dling in the administration of these countries, would seem fairly ob- 
vious. Such a result, from every point of view, whether of the United 
States, of the state immediately affected, or of other Spanish-American 
states, would be as lamentable as it would appear unnecessary. 

The obligation of non-intervention by one nation in the internal 
affairs of another, is a sacred principle of the law of nations and is 
correlative with the right of independence.*° 

While intervention in Central American affairs has seemed at times, 
like military necessity, “immediate and admitting of no other choice 
of means,” the main object of American policy should be to remove 
the causes for such interventions. A general remedy is required, 
rather than palliative treatment locally applied. Such a remedy, 
namely, the restoration of the union of the five states, is at hand ready 
for use, if the United States is prepared to assist in its application. 

Webster, in 1851, soundly observed: “‘ How little is the probability 
that Central America . . . can ever attain her proper dignity 
and proper destiny while divided into so many small states.” ** And 
Blaine, with his sympathetic appreciation of Spanish-American prob- 
lems, said in 1881 that, ‘‘. . . the United States is ready to avow 
that no subject appeals more strongly to its sympathy, nor more 
decidedly to its judgment. Nor is this new policy. For many years 
this government has urged upon the Central American states the im- 
portance of such a union to the creation of a well ordered and consti- 
tutionally governed republic. a 

The attainment of this end has been prevented mainly by selfish 
interests, petty dissensions and mutual distrust.** It is the main 


30 Wilson and Tucker, International Law; p. 87. 

Senate Doc. No. 25. 34th Congress, Ist Session. 

# For. Rel. 1881, p. 816. 

33 See For. Rel. 1907, pp. 721-727, for arguments presented by certain delegates at 
the Washington Conference of 1907, in favor of the union as the only thorough solution 
of the Central American problem. An enthusiastic convention of journalists from the 
five republics, held recently in Salvador, adopted resolutions in favor of the union. 
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plank in the political creed of every patriotic Central American. They 
are only awaiting the effective initiative of the United States in order 
to make this ideal a reality. 

American diplomacy has had a thorny road to travel in Central 
America and has been painfully barren of beneficial results. It is not 
conceivable that thinking men in this country should remain indif- 
ferent to the solution of so great a problem. The Administration at 
Washington, which, by the exercise of the loftiest constructive states- 
manship, is prepared to aid the people of Central America to attain 
their noblest ideal, will build for itself a lasting monument in the 
hearts of all Spanish-Americans. The United States will be freed 
from the embarrassments and perils of irksome interventions as well 
as from unjust imputations of serving unworthy ends. It will be 
able to demonstrate irrefutably that the Monroe doctrine does not 
serve to perpetuate bad government; but that its beneficent effect 
is to enable the people of this Western Hemisphere to emerge from 
chaotic political conditions, and to achieve, unhindered, their highest 
aspirations and destinies.™ 


« Students of conditions in Central America may well be inclined to recognize 
some force in the theory advanced by Benjamin Kidd, namely: ‘‘. . . that 
the European races will gradually come to realize that the tropics must be administered 
from the temperate zone.”’ (‘‘The Control of the Tropics,” p. 85.) But the United 
States cannot act on any other assumption than that all of the republics of Central 
America are as capable of self-government as Costa Rica has proved itself to be. 
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THE POINT OF VIEW OF LATIN-AMERICA ON THE INTER- 
AMERICAN POLICY OF THE UNITED STATES 


BY HENRY GIL 
National University of La Plata, Argentine Republic 


I must ask to be excused by my distinguished colleagues for the 
poverty and want of science of this work and I beg that it be considered 
merely as a contribution towards a future study of the subject. I 
was asked to lend my modest assistance to the convention only a few 
days before the opening of the session, so that it was absolutely impos- 
sible to prepare a more elaborate work. 

I ought to state at once that it is very difficult to set forth the Latin- 
American point of view on the inter-American policy of the United 
States, because, if the question be what the judgment of the South 
and Central American Republics is upon the subject, then the general 
diversities geographic, telluric, climatic and sometimes racial, the 
diversities of culture, interests and development, of these Republics 
make impossible the existence of a common point of view, though a 
widely different belief is held in the United States. Furthermore, 
the personality of Latin-America as a political entity does not mean 
more than a “conventional lie,” for that is what it is. 

Latin-America is merely a metaphysical person, a juridical entity 
created by the United States to be a pattern of uniformity to which it 
may adjust its international policy toward the people of the South and 
Central part of the Continent. Latin-America is a fictitious person 
and therefore a conception contrary to the reality. It is a legal impos- 
sibility being a de facto impossibility. 

Latin-America still remains an entity for the United States, simply 
through the inertia of things. Fifty years ago the same yardstick 
was employed in the diplomatic proceedings with all the Southern 
Republics. That same yardstick is still used today, partly through 
ignorance and partly through a misunderstanding of mutual interests, 
despite the fact that the conditions of these countries have totally 
changed. Some of them are fully developed; while others continue 
in the same state of half a century ago. Nevertheless, the United 
States insists upon giving life to and still maintaining the death-mask 
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called Latin-America, cast upon the face of the Southern nations in 
1860. It was a policy without discrimination, a policy sure to dilute 
the already existing, strong, and constituted nationalities, under the 
pretext of recognizing a personality superior to them, having a con- 
tinental character, namely: ‘‘Latin-America.” 

It seems as though the United States considers it a matter of praise 
to recognize only that vague and intangible entity that causes a “cap 
itis-diminutio” to the other entities which are independent and are 
organized on very certain and positive bases. The European powers 
seem to ignore the existence of a Latin-America, similar to that con- 
ceived by the United States, and recognize, on the contrary, only 
single powers as Re-ptb-lica Argentina, Estados Unidos del Brazil, etc. 

It seems to us that the moment has arrived for the United States 
to abandon once for all time this much commented upon, international 
policy towards Latin-America. Let the United States commence 
instead an era of wise management towards each of the Republics 
individually, turning her back upon the paths of ignorance and blind- 
ness that still remain obstacles to the free development of a policy of 
the future which shall be based on less lyric phraseology and on more 
positive facts. The advantages would be without number. 

Not quite a year has passed since the publication in Paris of a book 
entitled, “The Future of Latin-America” by Manuel Ugarte. The 
book is a most accurate compilation of statements made by the impe- 
rialistic politicians, the most “enragés” to be found in the United States. 
The volume concludes with a thunderous summing up, in which he 
forecasts the final North American rule for the whole western hemi- 
sphere, unless the Latin-American Republics confederate themselves 
and tighten the bonds of blood and of origin. As grounds for the 
thesis of this book, there is quoted the following statement by Mr. 
Taft taken from his speech of February 22d, 1906, when he was a 
minister under President Roosevelt:—‘‘The frontiers of the United 
States virtually extend to the Land of Fire.” 

I do not doubt that had I come to this convention to uphold the 
thesis of the volume which I have just mentioned I would be concurring 
with the tacit and universal way of thinking in the United States 
which supposes this to be the unaminous opinion of the people of the 
Republics of the South and Centre of the Continent and too, it would 
probably provoke a certain slight satisfaction in the North, since it is 
human weakness to enjoy the knowledge that we are a cause of fear. 

Nevertheless, I hasten to say that such a thesis will not be mine, 
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since it is nothing more than the product of the blindness of some in 
South and Central America, about what the policy, men and ideals of 
the United States really mean. In short, it is a thesis based upon an 
erroneous premise which presupposes an inexact state of facts. 

The burden of Sr. Ugarte’s book and the juridical entity created by 
the United States have apparently both, in spite of being products of 
very diverse tendencies, some points of contact or similarity, since 
it is possible to bring the views into accord. We do not know when 
it might be possible to have a Latin-America created in fact out of the 
mere concept of such a juridical entity as exists today. Allow us to 
affirm that this “possibility’’ seems to be an ‘‘Utopia” which becomes 
every day more impossible, since some of the Republics are now pro- 
gressing at the expense of the principle of union, since they are self- 
sufficing, politically and economically. 

The diversity of those Republics, the absolute lack of any positive 
interest towards the union, make the idea of a confederation more than 
“Utopian”; they make it an offense to the strong nationalist feeling 
already so highly developed in some of the countries. 

Leaving out of consideration the enormous extent of the territory 
there is a very striking fact and one that will militate more than 
any other against such a dream, we mean the want of balance in the 
development of those countries. One of them is triplicating or 
quadruplicating its population in a few years while there are others 
which maintain a decreasing index. Such a condition in the land of 
deserted prairies and wild forests means the existence of parasitic 
countries that renders the fact of union impossible. 

The climate also is a factor that we must not forget when studying 
this problem, since two-thirds of the territory are included within the 
torrid zone which is generally regarded as unfitted for the complete 
and lasting progress of a Caucasian race and of civilization. The line 
of the tropic of Capricorn has in connection with this subject a very 
precise meaning since it divides peoples having different aptitudes, 
temperaments and destinies. That territory which under the Spanish 
domination was the Viceroyship of the Rio de la Plata is located for 
the most part south of that line, and today it is nearly all included 
within the boundaries of the Argentine Republic whose climate and 
production, as well as the character of its people, resemble closely those 
of the United States. Bold, tenacious, hard-working, enterprising, 
are the Argentines as are their Northern brothers. 

The want of balance already pointed out in the career and type of 
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those Republics has been a powerful influence in determining equation 
of an international order of very striking differences. While Argentina, 
Brazil and Chile, for instance, have their value on the international 
market on the basis of parity with the other powers, the other Repub- 
lics, though maintaining a seeming legal parity, are suffering a very 
noticeable depreciation. 

These preferatory facts have been set forth in order to give a syn- 
thetic and clear basis to the statement with which to begin this report, 
namely the impossibility of finding a “Latin-American” point of view 
on the inter-American policy of the United States. This “impossi- 
bility” lives in the very soul of things. But some one may ask, 
“Since the United States does have an inter-American policy, how 
may that policy be judged?” 

We may suggest a way by which the nature of the problem before 
us may be made clearer. That is to study one country which is a 
type, not of its sister Republics, because that is impossible, but a type 
of the kind of civilization that Europe is developing in the Southern 
Hemisphere. It will give to us a point of view much broader and 
more human than the “local” point of view, which is essentially narrow, 
selfish, and anti-social. 

As a matter of fact it is of the greatest interest to the United States 
to know how the European civilization that has developed in the 
South, judges the inter-American policy adopted by the United States. 
To show this is a very difficult task, because it is necessary to avoid 
the mistake and danger of taking as a type of this civilization the 
vicious habits of colonial stock, no matter how general and common 
that stock may be. This point of view we think should prevail here, 
since affairs of transcendent importance must be interpreted by 
data of transcendent importance, guided not by a “village policy,” 
nor dictated by jingoistic periodicals. We must face the problem 
with the practical and high conceptions proper to the subject. What 
good results can flow from establishing positively that in some of the 
American countries the United States is regarded with mistrust and 
suspicion? How will it profit the United States to judge all American 
countries by what Cuba, Mexico and Central-America think? Noth- 
ing, positively nothing. This would be but to repeat the narrow 
policy of the North American daily newspapers, a policy that is the 
offspring of the spirit of “sufficiency” that vitiates a people, who are 
happy in believing that all the unknown of America have the same 
characteristics as their nearby neighbors. 
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We sincerely believe that not a single positive result will follow from 
re-echoing here in the United States feelings that are best characterized 
as “localism.”” These are not the feelings which the United States 
should hope to satisfy with its policy. International peddling of the 
remarks of some foolish politicians and the indiscretions of statesmen- 
dreamers will not help to forward goodwill and peace among American 
nations. 

There is a more positive policy to follow and that is to make all 
American countries, North or South, to know and to understand the 
sane and truthful situation in each of the other American countries, 
and thus avoid the misunderstandings and suspicion exploited by the 
professionals of the sensational. 

Consequently we will judge the inter-American policy of the United 
States by that which the best type of modern European civilization 
in the Southern Hemisphere thinks of that policy, namely what the 
Argentine Republic thinks. This country I do not need to introduce 
to you because its progress, virtues and ideals are today no longer 
bounded by Continental limits but are known throughout the world. 

The first thing that strikes the Argentine when he arrives in the 
United States, is that everybody here believes that Argentenians, like 
Mexicans and Cubans, are obsessed with the one notion that the only 
really great problem is what the United States actually will or will 
not do. He who thinks this is fundamentally mistaken. The inter- 
American policy of the United States does not interest the Argentine 
nearly as much as does the policy of Europe. The people of Argentine 
take no interest in the inter-American policy of the United States. 
Their newspapers and periodicals make only incidental reference to it, 
while the university and intellectual circles give it only cold and acad- 
emic examination. 

The Argentine Republic is geographically very far from the United 
States. This may be a partial explanation of this relative indifference. 
On the other hand, there are not in the world two countries with 
greater similarities and with a greater community of ideals towards 
the well-being of the world than the United States and the Argentine. 
The United States is the only country in the world with which the 
Argentine can be adequately compared. 

The whole historical and political evolution of that Republic has 
followed, through a different way, the same course that the United 
States has followed. Therefore its best interests are neither antago- 
nistic, divergent nor convergent, but parallel. 
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That explains why nobody in the Argentine fosters suspicions about 
the United States. On the contrary, all Argentines love and admire 
the United States. The attempt of the professional alarmist to arouse 
mistrust will not find propitious environment, because such feelings 
can be aroused only among weak peoples and Argentine is econom- 
ically, socially and politically very strong. 

The tie that at present binds both countries is an intellectual one, 
founded on community of ideals, the economic factor as yet weighs very 
little. But Argentine is anxious to increase its business with the 
United States. This can be done as soon as the United States will 
modify its attitude toward and for Argentine. 

The Monroe Doctrine is the basis of the inter-American policy of 
the United States. It is very carefully studied in Argentine where 
it is considered to have a temporary usefulness, though many of the 
causes that gave it life have actually disappeared. Argentine is 
to-day protected against any attack, not only through its positive 
strength but through its international and economic position. 

The statement that any power was plotting against the territorial 
integrity of the Republic would be laughed down by all Argentines. 
The Monroe Doctrine has not, for this purpose, any direct utility. 
At the most it has the indirect advantage that it may safeguard, for 
the present only, the territorial integrity of the other parts of the 
continent, as happened in the conflict between England and Vene- 
zuela. 

It would not be possible to apply the Monroe Doctrine to any case 
connected with Argentine, without committing an offense very pre- 
judical to the best interests of the United States. In its essence the 
Monroe Doctrine is tutelage. No such policy of tutelage could be 
carried out without gravely offending the very strong national feeling 
of this people. 

The intelligence of Argentina and, as a general rule, of its statesmen, 
has always followed with professional interest the vicissitudes through 
which the Doctrine has passed, vicissitudes that speak so highly of its 
elasticity. I mean the various interpretations that the Doctrine has 
suffered since its enunciation so long ago, some of which have been 
due to an “economic imperialism” that wishes to disguise itself under 
the robes of the Monroe Doctrine. So far as Argentine is concerned, it 
is well understood that this economic imperialism is a legal and logical 
product of the natural expansion that any country undergoes when it 
reaches the industrial stage. 
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Economic imperialism is very wholesome when carried out with 
discretion, because, as a rule, it means a counter-balance to the eco- 
nomic influence of other centers of production and promotes competi- 
tion to the benefit of the inhabitants. Economic imperialism will also 
often be of great assistance to the backward countries that cannot 
follow the progress of the nations. 

Economic imperialism is never dangerous to the stability of other 
countries except when it is transformed into political imperialism. 
This is the reason why Argentine and all the other nations of like social 
development are not frightened at commercial expansion, the first 
symptom of a policy of economic imperialism. 

What harm has ever been done by economic imperialism of different 
nations? What harm has been done by the economic imperialism of 
Germany? What prejudice of a social or economic nature has ever 
come from English economic imperialism of the nineteenth century? 

It seems to us that England’s policy of economic imperialism not 
only was unharmful, but has brought lasting benefits to it. To it 
the Argentine is indebted for the promoting of the May Revolution 
by which it gained its independence, and the world is indebted for the 
proclamation of the Monroe Doctrine. 

As a principle, economic imperialism can never be opposed to a 
general and well defined social interest, because it is the product of a 
human equation that revolves about human interests. It is impossible 
for man’s fancy to divert its tendency or stimulate its activities beyond 
proper limits. 

When some harm appears to come from its activities, we must then 
carefully investigate before we state in definite terms that that harm- 
ful tendency is the product of economic imperialism. As a general 
rule, such cases are the results of governmental interference by which a 
government has sought to improve, increase, or modify human energies. 
But then the harm is not the work of economic imperialism, but the 
work of a political imperialism that always appears when the former 
declines. 

The frequency with which the United States intervenes in Central 
America and the West Indies, besides the purchase of the Philippine 
Islands, at the end of the war with Spain, gave origin here to the 
famous political campaign against imperialism, whose index was the 
Kansas City Platform. In many of the Republics in the Central and 
Southern parts of the Continent it gave rise to an outcry against this 
political imperialism. 
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Argentine in this emergency regarded coldly the whole affair 
because it feels positively that the United States never will put under 
its effective rule and sovereignty one single acre of the South American 
territory and will itself limit its policy to a commercial expansion that 
will require twenty years for completion. 

Argentine does not believe that the future inter-American policy 
of the United States will be one of political imperialism, and does not 
even consider it either as a danger or a problem. The Argentine 
knows that “political imperialism” is the offspring of a degenerate 
economic imperialism and that the political and social aims of the 
United States is an economic imperialism that will require many 
years before it is completely carried out. 

The Pan-American policy, which seems to mean so much to the 
United States government and which that government has always 
made it a point of honor to uphold, is not contrary in principle to the 
theses that we are seeking to maintain. But, in practice, that 
policy has been vitiated and rendered valueless for the sufficient 
reason that it is too “unilateral.” It is no longer even suitable for 
carrying out a minimum program. 

The facts completely confirm this statement. Though the Pan- 
American Congresses have at innumerable times advised the estab- 
lishment of the metric system for the whole Continent, yet the United 
States persists in a passive attitude and has taken no steps to establish 
it. At the time that the last Pan-American Congress met at Buenos 
Ayres in 1910, the Argentine Congress had not yet even ratified the 
conventions signed in Rio de Janeiro in 1906. In short, the success 
of Pan-American Congresses proves to be very relative. Their pro- 
gram is good, but their performance is bad. There is no doubt that, 
if Alberdi, the Argentine constitutionalist, the father of the Pan- 
Americanism that Blaine brought to life again in 1889, were alive 
today he would be gratified to know to what extent his thought of 
1844 had been developed, but he would be greatly surprised at its 
unexpected results. He would agree with Ferri, who in a lecture on 
Pan-Americanism, given at Buenos Ayres in 1910, explained “the 
fact of the preponderance of the United States as the offspring of an 
exuberant strength that would be felt though no effort were made to 
make it felt.”” Ferri adds, ‘“‘we see the same thing with four brothers 
who love each other very much. One of them is strong and vigorous, 
the other three are weak. At the end of their play, which all have alike 
enjoyed, the weaker ones are on the floor, and the strong one still 
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stands.” That is the fact that gives moral and natural dominion to 
the stronger." 

With that our contribution to the study of the theme is finished. 
The observations which are the basis of this work possibly have no 
other value, than sincerity and the fact of being merely of a general 
order. 

The Argentine does not pretend to dispute nor to divide at present 
the hegemony that United States has without dissention in America. 
But before two decades have passed, the Argentine Republic, the 
nation which some one characterized at the White House the other 
day as “‘a problem for us” will have thirty millions of inhabitants, its 
trade will be multiplied in a way impossible to forecast, and its navy 
and army will be sufficient to guaranty the realization of all its pro- 
gressive ideals. Then the United States will have to admit the 
younger nation as a collaborator in the task of a great people. Then 
peace and welfare will forever abide in the American Continent. 

The Argentine also has a manifest destiny. 

To begin a special policy toward Argentine, and with the other 
countries standing on similar bases, putting aside in connection with 
those countries all idea of a general policy for Latin-America, this, 
should be the chief principle in the new diplomacy of the United States. 


1“La Nacion” Tuesday, 18th Oct. 1910. 
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THE RELATIONS OF THE LEGISLATURE TO THE EXECU- 
TIVE POWER IN CANADA 


BY GEORGE M. WRONG 


University of Toronto 


The two English-speaking federal states which lie side by side in 
North America have a profound interest for each other. They have 
been built up by peoples of the same race, and of the same political 
traditions. Canada, the lesser and the younger, has been deeply in- 
fluenced by the United States, the greater and the older. Federation 
became a vital question in Canada only in 1865 when the United 
States was emerging from a terrible civil war. This war had turned 
on a constitutional question,—whether a federated state might secede 
from the union. The framers of the Canadian system learned the 
lesson taught by the war, and, in the constitution which they drew 
up for Canada, they made it impossible for the provinces ever to regard 
themselves as sovereign communities with the right to political inde- 
pendence. Canada thus learned without bloodshed the lesson taught 
by the agony of her neighbor. 

If along different paths the two systems thus attained to likeness, 
in other not less vital respects they still show differences. It is my 
purpose to-day to discuss only one of these differences. The American 
system is based upon the conception that no one branch of the govern- 
ment should be supreme, and that each should be held to its proper 
tasks. The President, the Senate, and the House of Representatives 
all possess real and independent power and, in the background, stands 
the Supreme Court ready to require all of them to obey the written 
constitution. In Canada there is no written constitution, in the 
American sense, with powers defined and limited, for the British 
North America Act, which established the Canadian system, clothes 
the Canadian Parliament in Canadian affairs with the vast undefined 
powers possessed by Parliament in the mother land. The Canadian 
Parliament can do practically anything it may choose. It can take 
away a man’s property without giving him compensation; and it 
could even sentence the owner to death, without trial. Moreover the 
executive government has no independent power in Canada; so far 
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is it from being independent that it is created and controlled by Par- 
liament. In the Parliament itself there is no balancing of powers. 
The popular or “lower” house controls the Senate. The head of 
the state has no veto power. Those familiar with the working of 
the Constitution of the United States will appreciate the vital differ- 
ence between the American and the Canadian system if they picture 
the United States without a written constitution, and the House of 
Representatives as so absolute that it elects the President and appoints 
the members of the Senate. Let them add to this that the House of 
Representatives is elected not for two but for five years, if it chooses 
to sit so long, and that it can bring on an appeal to the people at any 
time. 

A superficial parallel between the two systems may be dismissed 
at once. Since the Governor-General, as representing the King, is 
the head of the State in Canada, it is sometimes assumed that his 
office is not unlike that of the President in the United States. There 
is, indeed, one resemblance. On formal and ceremonial occasions 
the Governor-General and the President are the principal figures. 
But here the resemblance begins and ends. The Governor-General 
takes no part in the working of the executive government. He is 
not present at cabinet meetings. He has little to do but to register 
a formal approval of the measures submitted to him. His functions 
become of real moment only when it is clear that the ministry in 
office has lost the confidence of the people. Then, pending the taking 
of office by a new Cabinet, the Governor-General may play an impor- 
tant part by refusing assent to administrative measures proposed by 
his ministers. Except in such times of crisis, however, he has no 
real power, for he can do nothing except through a Prime Minister 
who will accept responsibility to Parliament for all action. Thus 
the person in the Canadian system who discharges the serious func- 
tions of the President in the American system is not the Governor- 
General but the Prime Minister. 

Before I discuss further the relations between the legislature and 
the executive power in Canada let me ask what is the function of 
government. I suppose it is the making and enforcing of the laws, and 
the administration of public affairs,—in a word, its real tasks are to 
produce a good system, well administered. Government is a matter 
of business and the general principles which lead to success in 
business will probably lead to success in government. A vital 
aim in all business organization is to link complete authority 
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with complete responsibility. A great bank places its resources at 
the disposal of its officers and then holds them responsible for the 
proper use of this power. It would be futile to require results with- 
out also granting power. ‘This business principle applied to national 
life means that those in executive control should have power while 
they remain in office. The head of a business house who was not 
allowed to carry out a policy regarded by him as vital would resign. 
Then some one would be called to his office who would do what those 
in control desired. 

These business principles find place in the Canadian system of 
government. The Prime Minister has behind him the full authority 
of Parliament. If this authority fails him, he retires, and some one 
who has this support takes his office. In all except the leadership 
in social functions the Prime Minister has the powers of the President. 
He names the Cabinet and is responsible for all that is done by mem- 
bers of his Cabinet. He can summarily dismiss a cabinet minister. 
He has even more power than the President in appointing to office, 
since the President must secure the Senate’s approval for his nominees 
to important posts, while the Prime Minister is not obliged to consult 
any one. Like the President the Prime Minister controls the military 
and naval forces. But the Prime Minister has other powers which 
go far beyond those of the President. He has complete control of 
finance; no vote of money can be made without his consent. He 
controls public legislation. He fills vacancies in the second chamber, 
the Senate. In him indeed is really vested the entire powers of gov- 
ernment, legislative and executive. If a bad law is made, if money 
is misspent, if anything goes wrong in the administration of the gov- 
ernment, no one can doubt who is responsible. It is the Prime Min- 
ister. 

This predominance of the Prime Minister, this centralization of 
political authority in a single person, is a singular outcome of the 
working of modern democracy. Its cause is not far to seek; the 
people will trust only those whom they control. In Canada, as in 
Great Britain, the House of Commons is the only elected factor in 
the government. Both the Governor-General, representing the 
King, and the senators are appointed, the Governor-General for five 
years, the senators for life. The result is that the elective chamber 
retains all real power, and that the House of Commons rules with an 
unfettered sway. Under the British system, the head of the state 
and the ‘“‘upper” house have thus lost all power but that of revision 
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and delay; in the United States, on the other hand, the power of the 
head of the state has tended steadily to increase, the second chamber 
remains the stronger of the two chambers in Congress, and the pop- 
ular chamber is the weakest of them all. Each of the three elements, 
however, has retained the reality of power because all three are directly 
or indirectly chosen by the people. A more complete contrast to the 
evolution in Canada of the supremacy of a single chamber can hardly 
be imagined. 

It may be asked whether the Prime Minister, possessing such powers, 
does not tend to become a despot. There is no doubt that in Canada, 
where one party remains in power for a long time, the dominance of 
a single person in each of the two great parties has been prolonged. 
This may be due to the striking personalities of the two leaders, Sir 
John A. Macdonald and Sir Wilfrid Laurier who, between them, have 
ruled Canada for about forty of the forty-four years during which 
the federal system has been in existence. President Madison laid 
down long ago the principle that the greater a political system becomes 
the fewer will be those who really control it. Thus a single person, 
the President of the United States, is given despotic power over the 
executive government for four years, and during this period he cannot 
be removed except for grave misconduct. No doubt the Prime Min- 
ister of Canada has very great power. His supporters in Parliament 
can, however, turn him out at a moment’s notice, if they so choose. 
His sway over them is that of his influence and not of the legal security 
of his position. But while the members of the House of Commons 
can discipline him, he, in turn, can discipline them. It often happens 
that recalcitrant members are brought into line by the threat of the 
Prime Minister to resign or to bring on an election before it is really 
due. The uncertainty, expense, and labor which this will involve, 
are likely to cause any but a very determined person to yield. 

Since the Prime Minister must retain control of the House of Com- 
mons, he chooses his Cabinet largely on account of the influence of 
its members in that House. A Cabinet in Canada is something 
entirely different from a Cabinet in the United States. When a 
President takes office, he is free to choose any one who is not a member 
of Congress to serve in his Cabinet. A Canadian Prime Minister, on 
the other hand, can have in his Cabinet only those who are members 
of Parliament. An American Cabinet consists of men called to office 
to administer great public offices, and it often happens that most of 
its members have taken little part in political life. In a Canadian 
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Cabinet, on the contrary, the members must be in close touch with 
political parties. As a rule it is the chief political figures in the domi- 
nant party who have seats in the Cabinet. If any of them are discon- 
tented they may play a real part in driving the Prime Minister from 
office. To retain their support he must often defer to their wishes. 
The consequence is that a cabinet minister is relatively a much more 
important person in Canada than is a cabinet officer in the United 
States. In Washington it would be regarded as promotion for a mem- 
ber of the Cabinet, except, perhaps, the Secretary of State, to give 
up his office in order to take a seat in the Senate. In Ottawa a place 
in the Cabinet takes primacy over all other political positions. 

The centralization of authority in the hands of the Prime Minister 
gives unity and coherence in respect to finance. His government is 
responsible for taxation and legislation as well as for administration. 
A budget is prepared by the executive government setting forth full 
estimates both of income and of expenditure. This budget is dis- 
cussed in the Cabinet, and cabinet ministers who wish a large outlay 
must first get the approval of the Minister of Finance who provides 
the necessary income. No vote of public money can be made by 
Parliament unless on specific recommendation of the Government. 
This is again in contrast with the system of the United States. The 
practise there in respect to the Budget is, no doubt, undergoing rapid 
change, but still, almost in studied contrast with the British system, 
the second chamber can insert at will new items and vote great sums 
even over the veto of the President. The strict control of the Budget 
in Canada by the executive does not of course prevent extravagant 
expenditure, but it does, at least, ensure that a government shall 
know what it is doing. When the man who agrees that money shall 
be spent must also agree to furnish it, there is likely to be some search- 
ing of heart before increased expenditure is permitted. 

The centralized control of the Prime Minister brings one very real 
benefit. If the executive government thinks that legislation is neces- 
sary it can guarantee that it will be enacted. Two difficulties are 
much discussed in the United States at the present time. One is that 
the divorce between the executive and the legislative power makes 
it hard for the executive to secure needed changes in the law. When 
this is the case the courts are tempted to read into the law a meaning 
not really to be found there, and thus to usurp the legislative power. 
The other difficulty is that, under the system of checks and balances, 
it is often doubtful whether a legislature has the legal right to do what 
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it may think necessary. Neither difficulty has arisen in Canada. 
The executive government is always in harmony with the legislature, 
and can thus readily secure changes in the law, and the power of 
Parliament is so great that its jurisdiction is rarely questioned. 

There is little doubt that if, to meet a crisis, a Prime Minister made 
sweeping proposals, his followers in the Commons would stand by 
him, for they are under strict party discipline. This discipline is 
necessary, since the executive government depends for its existence 
from day to day upon keeping a majority in the House of Commons. 
The members of the party are expected to follow their leader. The 
independent member, as Lord Melbourne once said, is the member 
who cannot be depended upon, and he does not find favor with politi- 
cal leaders. A head of a government has means of punishing a mem- 
ber who may be slack in his support. He can deprive him of the 
exercise of the government patronage in his district, and a member 
who loses this is likely quickly to become unpopular with an active 
section of his followers, and to imperil his re-election. 

The control of the Prime Minister tends also to lessen the power 
of merely local interests. A member of the House of Representatives, 
of the United States must reside in his state, and it is almost an unwrit- 
ten law that he must reside in his district. If he is to continue to 
represent it, he must, while in Congress, make its special interests his 
chief care. He is usually ready to support other sectional interests, if 
these, in turn, will support him, and he is not held in check by an 
executive government which controls a majority in the House. In 
Canada, on the other hand, a member of the Commons is under no 
obligation to reside even in the province where his constituency lies. 
Sectionalism, though a strong and a growing power, is held in check 
by this provision, and also by the impotence of a private member to 
force local interests upon the attention of a powerful government 
which can easily control a majority against him. The private mem- 
ber of Parliament in Canada might well envy, indeed, the greater 
liberty and authority of a member of Congress. Since the votes of 
members of Congress can lead to no change in the administration, 
they feel free to use them in any way that may serve the special inter- 
ests which they represent. While Congress sits, a member must be 
always on duty, for his vote is always of some moment. In Canada, 
where the individual member can do less, he may be rarely in his 
place without any real loss to his constituents. The government has 
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announced its programme at the beginning of a session and is not 
likely to support any other important measures. 

If a new issue comes up in Canada, even a powerful government 
may be forced to stake its existence on an appeal to the people. The 
recent Reciprocity negotiations furnish a cogent illustration of the 
different workings of the two federal systems. No mention was. 
made of Reciprocity with Canada as a part of Mr. Taft’s policy when 
he was elected President of the United States in 1908, nor was it an 
issue in Canadian politics during the election of the same year. Sud- 
denly Mr. Taft proposed to Canada a sweeping reciprocity in trade. 
He urged his measure upon the Congress of the United States and, 
after a prolonged struggle, it was adopted. Mr. Taft’s proposals 
were approved by the Liberal government in Canada. But, when 
opposition appeared, Sir Wilfrid Laurier made no attempt to force 
the measure through the Canadian Parliament. It was clear that, 
on an issue so important, the people must be consulted, and, in due 
course, the people gave their verdict. The Liberals were defeated, 
and the penalty of defeat was the complete loss of political power. 
It is not impossible that the people of the United States would have 
condemned Mr. Taft’s proposals, had they been called upon to give 
a verdict, but the constitution does not provide for such an appeal 
to the people. No proposals made by Mr. Taft imperilled his tenure 
of office for his full term, while in Canada the defeat of the proposals 
' involved an immediate, vast and far-reaching change in the whole 
executive government. 

No doubt the Canadian system is far from being ideal. The Prime 
Minister must find his administrators among those who sit in Parlia- 
ment. The qualities that make a successful politician are not neces- 
sarily, however, those which make a successful administrator. When 
a President of the United States forms a Cabinet, he may choose the 
ablest men in the country to serve him. Since they are not politicians 
but administrators, they are free to give their whole time to their 
tasks, and are not hampered by the irksome duty of taking part in 
the proceedings of Congress. Occasionally, it is true, a Prime Min- 
ister in Canada may choose a Cabinet Minister who possesses high 
administrative powers but has not sat in either house. But a seat 
must then be found for him and, to be permanently successful, he 
must learn the arts of the politician. Thus in Canada the field for 
choice for members of the Cabinet is limited to some three hundred 
men who sit in Parliament. Without doubt an American Cabinet, 
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chosen in a freer way, usually represents a higher average of adminis- 
trative capacity than a Canadian Cabinet. 

Another defect of the Canadian system is that the Prime Minister 
is loaded with such extensive responsibilities that he cannot discharge 
them adequately. He may be held to account for everything that is 
done. If incompetence or corruption are found in any department 
the blame is his. But, while this is the case, there is, as yet, in Canada, 
no machinery through which he can have adequate supervision of the 
work of the different departments. In Great Britain the same diffi- 
culties have arisen and have been met by giving to the Treasury a 
measure of control over the outlay in all departments. It supervises 
contracts, raises questions in regard to prices, and tries to prevent 
corruption and waste. One improvement that ought to be made in 
the near future in Canada is the creating of some effective control of 
this kind. 

In Canada the future is likely to see increased emphasis upon the 
control of the executive by Parliament. In the United States, on the 
other hand, increased emphasis is being laid upon the independent 
authority of the President as representing the real mind of the nation. 
As matters now stand the President of the United States may be 
elected to carry out a certain policy, only to find himself helpless 
before a Congress which will not obey him. He may control one 
chamber of Congress but may be reduced to impotence by failure to 
control the other. He may give pledges in regard to policy, only to 
find that he cannot redeem them. He may preach economy and an 
extravagant Congress may make reckless votes of public money. No 
doubt the American people will find their own solution of these 
difficulties in their system. While that of Canada presents difficulties 
of its own, the people of Canada are well content with the union of 
the legislative and the executive power. It is the system which the 
mother of Parliaments has matured as a result of the buffetings of 
many centuries. It is the system which has at last given to troubled 
France political stability which she failed to secure by many experi- 
ments of a different nature. Canada has not yet learned to make a 
use of the system as effective as that in England. But already it is 
working satisfactorily in Canada, and it is likely to develop in such 
a way as to become steadily more effective. 


THE ORGANIZATION OF POLITICAL PARTIES IN 
CANADA 


BY HERBERT B. AMES, M. P. 
Montreal, Canada 


To the ordinary man on the street, a general election is only an 
intermittent opportunity for registering his more or less casual opin- 
ion as to men and measures. To the politician such an occasion is a 
decisive battle, long prepared for, upon the issue of which his poli- 
tical empire hangs. 

The average elector takes himself seriously enough. He imagines 
that he weighs records and that he forms matured judgments quite 
apart from outside influences. He delights to hear himself referred 
to as one of the “free and independent electors of the grand old county 
of X.”’ The politician, however, looks upon the voter very much in 
the light of a pawn upon the chess-board, moved this way or that 
according to the nature and the intensity of the forces brought, by 
careful design, to bear upon him. 

Probably neither estimate is wholly correct. Unquestionably there 
are times when the voter acts upon his own initiative, to the utter 
disregard of the most carefully prepared plans made on his behalf; 
but, as a general rule, he is influenced in no small degree, in the 
supreme act of marking his ballot, by agencies, outside himself, delib- 
erately created and set in motion for the express purpose of securing 
his support for a particular policy, candidate or party. Hence the 
raison d@’étre for organization in political warfare. 

The political affairs of Canada are carried on under a system of 
party government. That party which, for the time being, is domi- 
nant in Parliament, determines the policy and supervises the admin- 
istration. His Majesty’s loyal opposition, save in the capacity of 
critics, have little part in the conduct of public business. As long as 
a Prime Minister can maintain a working majority in the Canadian 
House of Commons, so long are he and his colleagues all powerful in 
the exercise of governing power. It is, therefore, in accord with 
well-recognized laws of self-preservation that the ‘‘ins,” desirous of 
prolonging their period of supremacy, and the “outs,” anxious to 
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attain office, should each endeavor to make provision for support in 
the constituencies. 

Hence we have in both political parties a more or less perfect organ- 
ization created, directed and controlled very much after the fashion of a 
standing army, at all times in readiness for defence or attack. 

The organization of a Canadian political party centers at the capi- 
tal of the Dominion. Here leadership and direction reside. For 
the party in power, control rests with the Prime Minister, his cabinet 
and caucus, and that which has been by them authorized is generally 
accepted by the rank and file. The leader of the opposition has less 
authority. All his followers rank alike in the party caucus. Yet 
the dominant note is given in every debate by the opposition ‘Chief,”’ 
and generally accepted by his adherents. 

From a spectacular point of view, the party campaign appears for 
the most part as if waged upon the floor of the House of Commons. 
Here upon the anvil of debate the policy of government and oppo- 
sition is forged, and the iron ofttimes becomes red-hot under the 
blows. In these controversies both the “ins” and the “outs ” have 
well-recognized advantages. To a greater extent than is generally 
admitted, these advantages are compensatory. A party in power 
commences to develop weaknesses from the day that its ministers are 
sworn in, while a well-led opposition, in inverse proportion, should 
be ever growing in strength. As time passes, these advantages and 
disadvantages become more apparent. 

Among the advantages enjoyed by the “‘ins,”’ is the fact that upon 
nearly every important public question, they have the first choice of 
position. An important change of policy may have been under con- 
sideration by the government for many months without the public 
having been given any intimation of their intentions. The Ministers 
may have had ample opportunity to make investigation, to consult 
and placate interests liable to be hostile, to let loose an occasional 
ballon d’essai to test the temper of public opinion; and, when all this 
has been done, a Prime Minister can launch his project before an atten- 
tive House, support it by a carefully prepared ex parte speech, and 
secure a favorable pre-judgment from a large portion of the electorate 
before his political opponents shall have had opportunity to acquaint 
themselves with even the main facts of the case—before, therefore, 
they are able to offer adequate criticism or present effective resistance. 

Where, upon a great public question, there are several views, each 
widely held, a government may select a midway policy—one likely 
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to appeal to moderate men generally, thus driving a wedge between 
the units of the opposition, thrusting one group to this extreme, the 
other group to that, and placing both contingents more at variance 
with one another than either with the policy of the government itself. 

In a new country like Canada, where there are vast resources to be 
developed, extensive areas to be opened up, and backward commu- 
nities requiring help, the control of the public purse is of great assist- 
ance to the party in power. Many are the constituencies and 
communities made “solid for the government ” by an appropriation to 
be expended in the county. The member for the favored district 
makes a speech in support of the expenditure. If the opposition crit- 
icize, they incur the risk of being, at some future election, described 
as unfriendly to the interests of that particular constituency. The 
government is a vast spending institution, disbursing annually con- 
siderably over one hundred million dollars. It can employ a _ veri- 
table army of men. A vast number of beneficiaries—the govern- 
ment employees, the public contractors, the suppliers of merchandise, 
the advertisement-fed newspapers, these, and the horde of the yet- 
hopeful who have not given up expectation of place or patronage— 
all these go to swell the force upon which a Canadian government 
can, in no small degree, depend, when endeavoring to obtain an 
extended lease of power. 

Superior opportunity for acquiring knowledge of facts and condi- 
tions, the first choice of position upon questions of policy, and the 
power to promise favor and bestow substantial rewards in return for 
electoral support—these are some of the advantages enjoyed by the 
“ins” over their political adversaries. By skilful use of these aux- 
iliaries, a Canadian party may ofttimes enjoy long tenure of office. 

But the “outs ” are not without compensating advantages. They 
can always play the Fabian réle. Upon a thorny question they may 
withhold definite expression of opinion. ‘‘Aprés vous, Gaston,” is 
ofttimes most excellent tactics. After the government has definitely 
committed itself to a line of action; after the Prime Minister has 
declared a given course to be a government measure, then and there- 
after amendment or retreat is by no means easy of accomplishment. 

If popular disapproval manifests itself, if the proposal of the gov- 
ernment proves inacceptable, or the opposition are fortunate enough 
to devise an alternative more attractive, then do the wheels of the 
government chariot drive heavily, and its leaders may be forced to 
acknowledge unwisdom, or risk defeat. An opposition can unsuccess- 
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fully oppose a dozen government measures and suffer little in loss of 
prestige—to criticize and to resist is their metier, say the public—but 
a government may go down upon a single issue. A solitary error of 
judgmert has more than once sufficed to overturn a powerful admin- 
istration and to replace it by those whose chief excellency was that 
they had condemned. 

Then, too, the ‘“‘outs,’”’ with freedom from responsibility, and great 
faith in the short memory of the electorate, may win support by the 
endorsement and advocacy of fads and reforms. Those, who having 
demanded unpracticable measures from a government in power are 
turned disappointed away, find consolation with a sympathetic oppo- 
sition who rub salt into their wounds and breathe promises into their 
ears. The camp of the “outs ’’ may become a veritable cave of Adul- 
lam, sheltering outlaws of all political factions; and all are welcome, 
provided they are able and willing to direct telling shafts against the 
common enemy. 

So, in the contest that goes on, session after session, in the House 
of Commons, each party has its sources of strength and of weakness. 
In time these come to offset one another, to a considerable degree. 
Were this not the case, there would be none of those changes of gov- 
ernment which are from time to time necessary if honest and progres- 
sive administration in Canada is to be maintained. 

Political parties never sleep; at least, they should not. The sleep- 
ing sickness is fatal. Therefore, no sooner has the smoke of a general 
engagement cleared away than both victor and vanquished, govern- 
ment and opposition, are engaged in preparation for a fresh encounter. 
Their methods of defence and attack do not greatly differ; here a 
description of a campaign from an opposition point of view will 
serve for purposes of illustration as to methods of organization. 

Let us imagine that there has recently been a general election. A 
strongly entrenched government is in power. A vigilant and fairly 
numerous opposition occupies the seats to the left of the speaker. 
Although, in the ordinary course of events, a period of four or five 
years would elapse before there would again be an appeal to the elec- 
torate, the opposition commences at once to prepare for that event. 
No sooner have the formalities attendant upon the opening of Parlia- 
ment terminated than the first party caucus is called. It isa strictly 
private gathering to which none but members are admitted, and 
attendance thereat is regarded as a tacit admission that the member 
is willing to abide by the will of a majority of his colleagues. By 
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majority vote, a leader is chosen. He becomes the mouthpiece of 
his party in the House of Commons and its “ Chief” before the coun- 
try at large. The only other recognized officers of an opposition are 
the chief whip and his associates, whose duties are mainly to secure 
the maximum party attendance at important votes in the House. 

From the opening day of the first session of a new parliament, the 
idea or originating proposals that “ will take with the country”’ is. 
never lost sight of by a vigilant opposition. 

Resolutions are brought forward in the House, at first tentatively, 
then with a view of securing support. These are discussed in caucus, 
argued before the Commons, and, if pushed to a vote by the opposi- 
tion with the approval of the leader, become planks in the party plat- 
form. In former days a party convention, comprising delegates from 
the general electorate, was considered necessary to ratify a platform 
and endorse a leader. This procedure, however, no longer is in com- 
mon use. The members of the party having seats in the House are 
held to be sufficiently acquainted with the feeling of the country to 
give expression to the views held by the party at large; hence con- 
ventions have fallen into disuse, and the leader and his House- 
following are taken to adequately represent the party as a whole. 

So it transpires that a party platform is nowadays builded in the 
House itself. One by one planks are prepared, tested, adopted or 
rejected. 

During the intervals between general elections, much is done to 
acquaint the electorate with the views of the opposition. There are 
certain newspapers in every province, owned or controlled by friends 
of the party. The more important of these journals have corre- 
spondents in the Press Gallery of the House, who can be depended 
upon to omit to mention no action likely to create in the public mind 
a favorable impression. There are other papers throughout the coun- 
try that will from time to time publish parliamentary letters, if not 
too strongly partizan in flavor, and for such journals there is prepared 
the “weekly news letter ”’ which is used by them in a more or less mod- 
ified form. 

Where a campaign is being waged for or against a specific proposal, 
as for example in the case of the Anti-reciprocity campaign, it is some- 
times found advisable to arrange with an advertising agency for the 
publication of a series of special articles in the weekly papers through- 
out the country. Such insertions can be arranged for, in nearly all 
the independent journals, at advertising rates, and, though this pro- 
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cedure makes heavy inroads on the contents of the war chest, it is 
oftentimes an effective means of carrying the war into the enemy’s 
country. 

Members of Parliament are ever watchful for notable speeches 
delivered in the House on topics likely to be of interest to their con- 
stituents, especially such as place the party attitude in a favorable 
light. During the session, hundreds of thousands of copies of such 
speeches are sent out to constituents under the member’s frank, while 
counties represented by government supporters are similarly dealt 
with from a central bureau. 

As the election draws near, the Literature Bureau at Ottawa begins 
to show evidences of activity. It is under the general direction of 
the chief whip, but for purposes of consultation, he is aided by a com- 
mittee of members representing all sections of the country. A large 
number of publications are issued. There is the ‘‘Speaker’s Hand- 
Book,” a veritable encyclopedia covering the entire range of ques- 
tions that may have engaged the attention of Parliament for a term 
of years, with carefully prepared tables of figures, citations and ref- 
erences, intended for the instruction of candidates and speakers who 
may “take the stump” during the campaign. Further, there is a 
great variety of leaflets for popular consumption, dealing succinctly 
with different topics, designed for distribution at public gatherings or 
to be mailed directly to electors. 

The newspaper cartoon, the poster and the illustrated postcard all 
play an important part. These are arranged for by the central organ- 
ization, and furnished the candidates in the constituencies as they 
may advise. 

On the judicious selection of literature for each locality and its 
proper circulation, much of the success in an election undoubtedly 
depends. 

Although in great measure the press has taken the place of the 
orator, yet public meetings still play no small part in Canadian political 
contests. During the sessions of Parliament, calls come in toheadquar- 
ters from all parts of the Dominion for members to go out and address 
public gatherings upon questions of the day. Arrangements to meet 
these demands are in the hands of a committee named by caucus, and 
members of the opposition in tour de réle respond to invitations when- 
ever they come from places within reasonable distance of Ottawa. 

Further speakers also must be selected, instructed, tested and pre- 
pared for the contest. This involves the providing of opportunities 
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for training, where Members of Parliament, who are experts upon 
certain subjects, may prepare others who are not members to them- 
selves become teachers. 

It is nowadays customary before each general election for the 
“Chief” of a party to make the grand tour of Canada. He travels 
from ocean to ocean. As he enters each province, the adherents of 
the party rally about him and make brave showing of support. Dur- 
ing these tours, he accomplishes a double purpose—that of coming 
in closer contact with local issues and local men, and that of exposing 
for the benefit of his hearers his views on what is best for Canada as 
a whole. 

To prepare for such tours, arrange for transportation, accommoda- 
tion, advertizing and reporting, is no light task—and this also is gen- 
erally planned from Ottawa before the tour commences. 

There is also organization of a different character, though of no less 
importance. It makes little public display, but if faithfully worked 
out, determines the issue as between victory and defeat. I refer to 
the creation of what is commonly called the electoral “machine.” 

It is the aim of the party to have every county in Canada come 
under the supervision of some permanent organization. A number 
of counties may be naturally grouped about a common center, as, for 
instance, the counties of a province geographically accessible from 
the provincial capital. 

A central office, ofttimes serving both federal and provincial party 
purposes, is created for such a group. Here is installed a salaried offi- 
cial, the party organizer. His duty it is to revive existing local polit- 
ical organizations throughout the constituencies, to assist their mem- 
bers by correspondence and occasional visits, and, where there is as 
yet no political club, to gather together the sympathetic, and aid 
in forming a working combination. 

The main objective of the party organizer is to create the machin- 
ery whereby a truly representative convention may be convened, an 
acceptable candidate chosen, and the organization for securing suc- 
cess at the polls brought into being. After a candidate has been duly 
nominated, the local supporters of the party must do the rest; the 
central organization can henceforth help them only in an advisory 
capacity. 

In the final analysis, organization for an election depends mainly 
upon the activity and ability of the candidates themselves, and 
of their intimate supporters. Careful oversight of the voters’ 
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lists to prevent the insertion of unqualified names and to secure the 
addition of all names of persons favorable to the party, the judicious 
selection and frequent distribution of literature liable to make con- 
verts for the policy and friends for the candidate, the selection, train- 
ing and utilization of a persuasive corps of speakers, the skilful use of 
the columns of such newspapers as are available or procurable, the 
active personal canvass by the candidate himself, and finally the prep- 
aration of adequate and efficient means for securing the attendance 
at the polls of every favorable elector—all these are important activi- 
ties in bringing about the result, and their effectiveness depends 
mainly on the spirit of the workers in the constituency itself. 

It would be hypocrisy to deny that the possession or lack of a cam- 
paign fund has a most important bearing on the result in a Canadian 
election. Without the sinews of war printing presses will not print, 
orators will not orate, organizers will not organize, and a considerable 
section of the “free and independent ”’ will omit to arrive at the poll- 
ing place upon the day appointed. But in perfectly legitimate organ- 
ization, a large sum of money may be effectively spent and undoubt- 
edly is spent at every election. Were more expended in education 
and organization during the interval between the contests and less on 
the day before voting, the results would be more satisfactory to the 
candidate, and less injurious to the moral tone of Canadian public 
life. 

Every general election brings to the public attention notable exam- 
ples of cases where patient, business-like and perfectly legitimate 
organization have won the fight against the lavish, corrupt and indis- 
criminate use of money. The more we come to depend upon the 
same class of preparation as a business man would use to secure com- 
mercial success, and the less we rely upon eleventh-hour outpourings 
of a more or less illegal character, the better will it be for the nation 
and for the public life of Canada. 


PRAGMATISM AND POLITICS 


BY WARWICK CHIPMAN 
Montreal, Canada 


It may seem paradoxical to suggest, of a doctrine essentially impa- 
tient of the absolute, that it bids fair to become the chief bulwark of 
an absolutism the more tyrannical because it is false. Yet a democ- 
racy forgetting freedom, and a philosophy careless of principles, do, 
in fact, go hand in hand together. Nowhere better than in politics 
could the pragmatic creed be applied; and nowhere does it become 
more immediately clear that pragmatism has no creed. In this it is 
the motto of democracy in action, which is abandoning more and more 
not only creeds as creeds, but even the very creed that brought it into 
being. 

In doing so, democracy threatens to entrammel men for a time 
more effectively than ever they were trammelled in the past, through 
the very optimism of its crude practicality; seeking to achieve in one 
generation, and by extraneous rules, the blessings which only the long 
discipline of character can ever bring to the world. Lovers of liberty, 
then, if they would serve her now, must see that a philosophy without 
a standard, a wisdom that will not criticise, a doctrine that will not 
lead, is the greatest foe of all they have to fight. 

An irreverent critic once remarked that doubtless we should all like 
to be pragmatists if only we knew what we should be if we were prag- 
matists. Iam sure that it would be very easy for any accommodating 
person to find out that he was on the whole a pragmatist. But with 
a full reserve of my right to be accommodating on some other occasion, 
the present purpose requires a sterner frame of mind. Pragmatism 
is a big belief quite satisfactory to those only whose belief is still bigger. 
It is, I take it, the doctrine that an idea is true if it works. But 
inasmuch as not all that works is worth working; inasmuch as not all 
that works for to-day, works in the long run; inasmuch as it is as well 
to know, before practical demonstration, whether or not we are working 
with temporal dynamite; and inasmuch as Pragmatism considers none 
of these things: I wish to suggest that it is not altogether admirable 
when applied to politics. 
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At first sight it must appear ungrateful to quarrel with a school that 
proclaims faith as the greatest of human forces. For no one could 
ask a better inspiration. But what is the faith that is to be this force? 
Here Pragmatism is silent, giving us a handle, but no tool. Strange, 
then, that its most brilliant exponent should begin his lectures upon it 
by this quotation from Mr. Chesterton: ‘‘There are some people— 
and I am one of them—who think that the most practical and impor- 
tant thing about a man is still his view of the universe. . . . We 
think that for a general about to fight an enemy it is important to know 
the enemy’s numbers, but still more important to know the enemy’s 
philosophy. We think the question is not whether the theory of the 
cosmos affects matters, but whether in the long run anything else 
affects matters.”—Where so much is granted to theory, what, may we 
ask, is left to practicality? 

In point of fact, however, the quotation from Mr. Chesterton is most 
inapplicable to Pragmatism, which usually is careful to disclaim any 
attitude so superior, so dogmatic, as the theoretical. It is unsparing 
in its criticism of the absolute, because the absolute does not achieve. 
It has an utter contempt for all the treatises ‘‘on God and Love and 
Being, helplessly existing in their monumental vacuity.” There is, 
indeed, a certain amount of justification for this standpoint. A 
philosophy, above all a political philosophy, which exalts the human 
will but never dallies with short cuts to human victory, which bids 
men enter by the door and not climb up some other way, is apt to 
leave considerably comfortless those children of men who could per- 
haps be wiser in their generation than the children of light. Idealism 
mends no broken hearts. It is no lasting substitute for bread and 
butter. If we seek in it the omnipotent prescriptions of quackery, we 
shall not find them. But while it cannot profess to cure the evils of 
this world, it does attempt to prevent them. It strives to teach the 
principles that in the long run will do away not with broken hearts 
but with the breaking of them, not with physical starvation but with 
the moral and spiritual conditions that lead to it. Compared with so 
fundamental a practicality, what has Pragmatism to show? A 
method which concentrates on mere success, and which fails to judge 
between this success and that, is, to the extent of such a failure, not 
practical enough. 

The chief quarrel of Pragmatism with the Absolute is its alleged 
supreme indifference to what the particular facts in our world really 
are.. “‘Be they what they may, the Absolute will father them. Like 
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the sick lion in Aesop’s fable, all footsteps lead into his den, but 
nulla vestigia retrorsum. You cannot redescend into the world of 
particulars by the Absolute’s aid, or deduce any necessary consequences 
of detail important for your life from your idea of his nature. He 
gives you indeed the assurance that all is well with him, and for 
his eternal way of thinking; but thereupon he leaves you to be finitely 
saved by your own temporal devices.” 

Now this is very true of certain phases of philosophy, and the more is 
the pity. But is it not in some measure true of Pragmatism itself? 
Anything may go into the den of the doctrine that anything is true if 
it works, that anything will work that is worked, and therefore that 
anything is true. But what is the practical result of this stupendous 
syllogism? Whatis tobe worked? What shall we choose from among 
infinite possibilities? On what grounds shall we choose? 

A standard we must have, and a standard must be taught us by a 
philosophy with any pretensions to the name. When the pragmatist 
declares that ‘‘what is better for us to believe is true unless the belief 
incidentally clashes with some other vital benefit,’ he admits the necessity 
of astandard. Indeed, the pragmatist is continually going far beyond 
the borders of Pragmatism, and in so doing is making it clear that in 
order to be a good pragmatist you must be infinitely more. Thus 
Dr. James, when he says “The notion of God has this practical superi- 
ority . . . that it guarantees an ideal order that shall be per- 
manently preserved,” and again: “This need of an external moral 
order is one of the deepest needs of our breast. The absolute things, 
the last things, the overlapping things, are the truly philosophic con- 
cerns; all superior minds feel seriously about them, and the mind with 
the shortest views is simply the mind of the more shallow man.” 

The only trouble is that not every pragmatist is a good pragmatist; 
and that Pragmatism is apt to be hailed by many as a brilliant unim- 
peachable angel succouring and justifying the shorter view. They are 
apt to find in it the expression of their own resolve to be shallow, and 
to make it the splendid banner of their thoughtlessness. They are 
happy to proclaim their very want of method as itself a method; and, 
in repulsing attacks upon their rough and ready means to uncon- 
sidered ends, they eagerly find in Pragmatism their sanction and their 
name. 

“The influence of democracy in promoting Pragmatism,” said the 
Edinburgh Review, ‘‘is visible in almost every page of William James’s 
writing. There is an impatience of authority, an unwillingness to 
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condemn widespread prejudices, a tendency to decide philosophical 
questions -by putting them to the vote, which contrast curiously with 
the usual dictatorial tone of philosophic writings. Dr. Schiller at one 
time set to work to elucidate the question of a future life by taking a 
poll. William James claims for the pragmatist temper ‘the open air 
and possibilities of nature, as against dogma, artificiality, and the 
pretence of finality in truth.’ A thing which simply 7s true, whether 
you like it or not, is to him as hateful as a Russian autocracy.”’ 

Now, it is quite true that at stated intervals democracy still pays its 
homage to freedom as a standard. It is quite true that democracy 
praises its constitutions, amid great applause, as the guardians of 
freedom. But more and more as we see Democracy at work, we find 
that freedom is quite forgotten in the exaltation of some shibboleth that 
has no meaning save as a means to freedom; that some constitutional 
abstraction is insisted on as an end in itself; that the immediate wishes 
of the people are considered as ends in themselves, and suffer no criti- 
cism from the standpoint of that liberty which, in politics, can be the 
only ultimate and lasting aim. 

And what are the results, as unexpected as the acts themselves are 
uninformed? 

Take, for an example, universal suffrage. As a notion and a name 
it has to do with liberty, but as a result does it increase the number of 
men able to protect their freedom, or does it, when exercised too soon, 
increase only the number of those able to override the freedom of 
others? Does it mean one man, one vote? Or does it mean that the 
practical politician who formerly manipulated forty votes to his own 
undemocratic purposes will thereafter manipulate forty score? 

Or take the cry for the recall of the judges, which is greeting the ears 
of some of us on this Continent. Here we have in its most glaring 
form the notion that voting is an end in itself, and that Democracy 
exists as a system in order that its momentary likes and dislikes 
may be exalted at the expense of all stability, consistency and order. 
The doctrine upon which was founded the chief, the most weighty, 
the most respected judicial body in the United States, that freedom 
was best served by making the dispensers of the law independent 
of popular clamour and of class interests, is to be laid aside without 
any reference to the real meaning and needs of freedom. 

It would almost seem as though Democracy might prefer to do 
away with the judges altogether and to substitute the pronouncement 
of a majority, through the medium of the daily press. We have recently 
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seen the edifying spectacle of a large class of persons, who keep Democ- 
racy in their pockets, first of all subsidizing the defense of certain men 
accused of murder, and then, when defense became impossible, and 
when they were convinced that there had been, as their odd phrase put 
it, “‘a crime against unionism as well as against humanity,” facing 
about and forming what is called ‘‘a country-wide movement to 
obtain the maximum punishment of these men,” without any thought 
or reference either to the law which as citizens they set up, or to the 
judges whom equally they appoint to administer it. 

Oddly enough the same Democracy, constituting itself both judge 
and jury, is unable to supply from among its numbers twelve good men 
and true to try the case at close range. A cause célébre is presented 
to an astonished country in which the chief witness for the prosecution 
gives his testimony before an association of bankers; the advocate for 
the defense harangues not the Court but the newspapers; and the 
judge is besought to do anything but try the case and give the judg- 
ment. To such a pass does the pragmatic spirit bring those consti- 
tutional forms which an age-long struggle for reasonable safeguards of 
freedom has so laboriously attained. 

Let it be remembered, too, that at the very moment when Democracy 
seems about to take over a part of the constitution in which it was 
never schooled, it is abandoning to arbitrary committees just those 
subjects which it ought most assiduously to control. In the judicial 
sphere of the state where expert administrators could far better main- 
tain rights and prevent infringements than could any interested and 
short-seeing voters, an arbitrary ballot is to supplant an impartial 
arbiter. But of that department, embracing taxation and the free- 
dom of contract, where universal interest is the surest ally of liberty, 
commissions, discretionary and domineering, are to be handed the 
charge. 

In Canada, a new government proposes to put the tariff under the 
control of a commission. It will entrust to an executive body what 
should never be taken out of the sphere of parliamentary debate. 
It will turn into a department what ought to be the most constant of 
political issues. It will compromise the State, as far as can be seen, 
by the inherent views of only one of the political parties; and, by so 
doing, will be the most effective means of preventing any criticism of 
those views. All this will be done in the name of practicality, by men 
who have never considered for a moment the bearing of it all upon 
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To speak of the regulation of great corporations now being so elabo- 
rately considered on this Continent would require a volume at least. 
Perhaps it may yet be discovered by the people at large, or rather by 
those who will influence the people at large, that it is vain to attempt 
the cure of diseases, where you authorize, by high protection, the con- 
ditions that bring about these diseases. To those who believe firmly 
in this, there can be no patience with the foundationless practicality 
that first of all creates a vested interest by a taxation which is an 
infringement of the liberty of every one of us without furthering the 
necessary ends of the State, and that then interferes with the new 
rights which it brought into being. But where no one will dare to 
preach the true theory of the State, where everybody desires to do 
only that which is immediately practical, freedom must continue to 
suffer, in spite of all the statues, and all the orations. 

Similarly with regard to the commissions which are being formed to 
deal with the contracts between consumers and monopolies. How 
far these bodies will help to maintain the liberty of contract, how far 
they will really hinder it, are immense questions; but before these 
questions are considered, we are all hurrying into legislation, with the 
sole desire to be practical. In the discussions that take place from time 
to time with regard to the governmental supervision of public service 
corporations, you will find an infinity of speech upon the meaning of 
the phrases: ‘‘Going Concern,” “Good will,” ‘Fair profit,” and the 
like: You will find almost nothing with regard to the function of the 
State, the liberty of the subject, and the propriety of resigning to the 
discretion of a few what should be under the discussion of the whole. 
In so far as these Commissions do serve liberty, Democracy has made a 
confession of failure. The trouble is that Democracy does not know 
it. 

But an essay cannot attempt to say what it took Mr. Lecky a book 
to declare. Let me simply quote for my purposes now his conclusions 
on this very subject of Democracy and liberty. “In our day,” he 
says, “‘no fact is more incontestable and conspicuous than the love of 
Democracy for authoritative regulation. The two things that men in 
middle age have seen most discredited among their contemporaries are 
probably free contract and free trade. The great majority of the 
democracies of the world are now frankly protectionist, and even in 
free trade countries the multiplication of laws regulating, restricting 
and interfering with industry in all its departments is one of the most 
marked characteristics of our time.” 
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Let me also quote, in comment, this from a recent speech of the 
Dean of St. Paul’s: 

“The first duty of any one who wants to understand the signs of the 
times is a critical examination of current shibboleths and catchwords. 
It is quite as easy to hypnotize oneself into imbecility by repeating in 
solemn tones ‘progress, democracy, corporate unity,’ as by repeating 
the blessed word Mesopotamia. Democracy is perhaps the silliest of 
all the fetishes that is worshipped among us. The method of counting 
heads instead of breaking them is no doubt convenient as a rough and 
ready test of strength, and no doubt government must rest mainly on 
force. It is also arguable that democracy is at present a good instru- 
ment for procuring social justice and educating citizens in civic duty, 
but that is really all that any one has a right tosay. To talk to the 
average member of Parliament one might suppose that the ballot-box 
was a sort of Urim Thummim for ascertaining the Divine will. This 
superstitution is simply our old friend the divine right of Kings stand- 
ing on its head. It is even more ridiculous in the new posture than in 
the old. There is absolutely no guarantee in the nature of things 
that the decision of the majority will be either wise or just, yet this 
ridiculous fetish stands grinning in our faces, and the whole nation 
burns incense before it.” 

My point then is that Pragmatism is merely a philosophical expres- 
sion of all this, and a means to crown it vith a dignity which otherwise 
it would lack. In consequence it is the more astonishing that Prag- 
matism should quote from Mr. Chesterton as to the immense import 
of plain theory. For Mr. Chesterton is quite right when you apply 
his statement to politics. It is another part of the present subject 
to show that the only ultimate power in politics is an idea, a theory, a 
principle, not a rule. Nothing is an end in itself; and where that is 
overlooked, there is no power. The sanction of the State is nothing 
unless based upon a greater sanction than itself. There is a standard 
of liberty by whose criticisms we must in the long run abide or we can 
make no progress. There is a force, invisible, inexhaustible, whose 
ends alone are supreme, and in touch with which alone our narrower 
ends can lastingly survive. 

The wisest of kings said long ago that the very true beginning of 
wisdom was the desire of discipline. He meant the readiness to be 
led by great principles; and the scorn of a practice that had no creed 
behind it, and no eternal path before; of a Pragmatism that did not 
know where it was going, or why, or how. In what way can that 
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discipline come, by what possibility can it bring us to the Kingdom of 
our best and happiest, in a state where the only test of truth and of 
good is the power to accomplish quick and limited ends? How are 
we to achieve liberty if the mere power of a majority is to be exalted 
over the power of ultimate things; if the appeal is to be made to the 
essential tyranny of men, rather than to their overwhelming necessity 
for freedom? The more we ask these questions, the more we know 
that the greatest need of a Democracy, to-day as always, is an aris- 
tocracy, building advance on criticism; and preaching that truth and 
that good which, if they are made one with the universe, can never be 
taken away. 

That such a truth is already recognized by the State will be abun- 
dantly clear to those who, turning from the spasmodic turmoil of 
Democracy, will watch the sober progress of the common law. Democ- 
racies and majorities are accustomed to think of the law as the creature 
of law makers. Happily for freedom, happily for those who wish to 
guard in themselves that which they never attack in others, happily 
for all who wish to see the characters and commonwealth of men 
advance by a discipline which no machinery can teach, society is held 
together and governed, in the last resort, not by the might of numbers, 
not by the assertion of arbitrary power, but by the quiet sovereignty 
of an idea. 

We may see it in continual action; we may see it in continual restraint 
of action. We may know it as the constant critic of all other ideas, 
however pragmatic. We may know it as something vastly bigger, 
more far-reaching, more authoritative, than all codes, statutes, 
precedents, and rules. If all the legislatures and all the voters were to 
attempt to create a law of obligations that took no account of this idea, 
how futile in the end would be their bills, ordinances, and votes! If, 
when watching the interminable procession of deeds, titles and con- 
tracts, lawyers were to wish, by some wayward agreement, to consider 
harmless all flaws and irregularities, how simply they could agree, 
how unalterably they cannot! How irresistably it would appear that 
the legal principles which govern the greater part of daily life are not 
the arbitrary inventions of particular communities: they are community 
itself. 

And more than this. The Courts are beginning to recognize, although 
rightly they do not administer, the very essence of the moral law. 
They are beginning to declare that if a man does not fulfill a moral 
duty he may lose a legal right; that by failing to do as he would be done 
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by he may limit the extent to which he can make the State his instru- 
ment. This attitude is purely negative. It does not move one step 
beyond the point of refusing redress in certain circumstances. It 
leaves to private will the doing of what one ought, and to private 
punishment, the consequences of not so doing. But it recognizes for 
State and citizens alike, arising out of the inexhaustible maze of 
practical affairs, the serene domination of a power beyond and above 
the State, determining its dealings, sanctioning its awards. 

To that power, free and necessarily recognized as free, belongs the 
discipline of this world, discovering that only when all willingly do their 
best by their fellows can we have a civilization and a happiness which 
shall stand; and that only the universal rule of such morality can put 
an end to the particular evils of men. Every other government that 
men may devise must fail: this alone can succeed. Every other must 
be judged by its fruits: this alone dominates fulfillment. Every other 
is abstract and provisional: this, only, is concrete and endures. 

If, then, the law of the State inevitably admits the law of liberty 
around it, we may be sure that every expression of the wills of men, 
and every instrument of that expression, including Democracy itself, 
must finally bow to judgment. Until they do; until they acknowledge 
the law that is the only master of all because it is the only servant of 
all; until they know the limits of the State in the sphere of obligations: 
any constitution under any name can and will be tyrannical. In the 
long run, there is but one power to preserve men from absolutism. 
That power is the absolute itself. 


